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WILLIAM McAFFEE VS. UNITED STATES X 

1 IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Criminal No. 60372 

United States of America • 

V8. 

William McAfee 

United States Court of Appeals for the District of Columbia. 
Filed July 12, 1939. Joseph W. Stewart, Clerk. 

Notice of appeal 

William McAffee, Washington Asylum and Jail. 

(Name and address of appellant) 

Robert I. Miller and Joseph A. McMenamin, 503 D Street, NW., 

(Name and address of appellant's attorney) 

Wash., D. C. 

Offense First Degree Murder. 

Date of Judgment July 10, 1939. 

Brief description of judgment or sentence Sentenced to die in the 
Electric Chair. 

Name of prison where now confined, if not on bail Washington 
Asylum and Jail. 

I, the above-named appellant, hereby appeal to the Court of Ap¬ 
peals of the District of Columbia from tne judgment above-men¬ 
tioned on the grounds set forth below. 

Major McAffee, 

Appellant. 

Robert I. Miller, 

Joseph A. McMenamin, 
Attorneys for Appellant. 

Date 7/12/39. 

Grounds of appeal 

That the Trial Court erred in admitting into evidence the alleged 
confession; that the Court erred in refusing to withdraw from con¬ 
sideration of the jury the question of the defendant’s guilt of first 
degree murder; that the Court erred in denying certain prayers of 
the defendant; that the Court erred in admitting into evidence, 
fingernail scrapings taken from the defendant. 

Copy received today. 

Charles B. Murray, 

Asst. ZJ. S. Atty. 

7/12/39. 

A true copy. 

Test: 

[seal] Charles E. Stewart, Clerk. 

By Whitford Cheston. 
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2 In the District Court of the United States for the District ol 

Columbia 

Clerk’s statement of docket entries to accompany duplicate notice 
of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Columbia. 
Filed July 12, 1939. Joseph W. Stewart, Clerk. 

Criminal No. 60,372 

United States of America 
vs. 

William McAffee 

Date 

1937 

Aug. 26—Presentment and indictment filed. 

1939 

Apr. 19—Mandate of U. S. Court of Appeals for D. C. reversing 
judgment of this Court presented in open court. 

June 6—Copy list of Witnesses and Jurors and Certified copy of 
indictment served. 

June 12—Jurors from criminal divisions numbers one and two sworn 
on Voir Dire. Jury sworn and respited until tomorrow. 
June 13—Trial resumed. Same Jury. Respited until tomorrow. 
June 14—Trial resumed. Same Jury. Verdict of Guilty of Murder 
in First Degree. 

June 15—Motion for a New Trial filed. 

July 10—Motion for a New Trial Argued and Overruled. Excep¬ 
tion. Sentenced to Death by Electrocution to take effect 
September 8, 1939. (Proctor, J.) (Certified copy of 
sentence sent to Jail.) Affidavit of Poor Suitor filed. 
July 12—Notice of Appeal filed. 

Date July 12, A. D. 1939. 

Attest: 

Charles E. Stewart, 

[seal] Clerk . 

By Whitford Chestox, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended suitably 
to identify the case and not as a substitute for the record on appeal, 
which is to be prepared and certified as provided in Rules 7, 8, and 9, 
of Supreme Court U. S. 
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3 In the District Court of the United States for the District of 

Columbia 


Holding a Criminal Term 
Criminal No. 60372 


United States 

vs. 

William McAffee 

United States Court of Appeals for the District of Columbia. 
Filed July 12, 1939. Joseph W. Stewart, Clerk. 

Affidavit of poor suitor 

l« • 

District of Columbia, ss: 

William McAffee, being first duly sworn, on oath deposes and says 
that he is a citizen of the United States and a resident of the District 
of Columbia and that because of his poverty lie is unable to pay the 
\ costs of this action or to give security for the same, and he believes 
that he is entitled to the redress he seeks by way of appeal, brief state¬ 
ment of the nature and cause of action being as follows: 

That on the 14tli day of June 1939 he was convicted in the Dis¬ 
trict Court of the United States for the District of Columbia of the 
charge of murder in the first degree. That the said conviction is 
erroneous because of certain facts set forth in the motion for new 
trial, filed in the said cause by affiant, which affiant asks be consid¬ 
ered as a part of this affidavit. 

Affiant therefore asks that an order be passed herein permitting 
him to prosecute his appeal without prepavment of costs, or giving 
security therefor, and that the expense oi printing the record on 
appeal or writ of error be paid by the United States. 

(S) Major McAffee. 

7/10/39. 

Approved: Proctor, J. July 10/39. 

A true copy. 

Test: 

Charles E. Stewart, 

Clerk. 

By Whitford Cheston, 

Asst. Clerk . 

Subscribed and sworn to before me this 10th day of July 1939. 

Charles E. Stewart, Clerk. 

By Whitford Cheston, Asst. Clk ., 

Notary Public , D. C. 

No Objection. 

Charles B. Murray, 

Asst. U. £. Atty. 


4 


WILLIAM McAFFEE VS. UNITED STATES 


4 United States Court of Appeals for the District of Columbia. 

Filed Aug. 7, 1939. Joseph W. Stewart, Clerk. 

District Court of the United States for the District of Columbia 

Criminal No. 60372 
United States 

V8. 

William McAffee, alias Major McAffee 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United States 
for the District of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled cause, to wit: 

I 

5 Indictment 

Filed in Open Court August 26, 1937 

District Court of the United States for the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1937 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one William McAffee, otherwise known as Major McAffee, 
and hereafter in this indictment designated and called William 
McAffee, on, to wit, the twenty-second day of August, 1937, and at 
and within the District of Columbia, contriving and intending to 
kill one Henrietta B. Anderson, then and there being, feloniously, 
wilfully, purposely, and of his deliberate and premeaitated malice, 
with a certain hard, blunt instrument, that is to say, an implement 
and tool commonly used in connection with a furnace for heating 
dwellings and commonly called a furnace shaker, held in the hands 
of him, the said William McAffee, did strike, wound and fracture, 
the said Henrietta B. Anderson, in and upon the head of her, the 
said Henrietta B. Anderson, and thereby did give to the said Hen¬ 
rietta B. Anderson, in and upon her head, certain mortal wounds, 
fractures, bruises, and contusions, of which she, the said Henrietta 
B. Anderson, on, to wit, the said twenty-second day of August, 1937, 
did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That he, the said William McAffee, in the manner and by the 
means aforesaid, feloniously, wilfully, purposely, and of his delib- 
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erate and premeditated malice, did kill and murder the said 

6 Henrietta B. Anderson; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Leslie C. Garnett, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal No. 60372. United States vs. William 
McAffee, alias Major McAfFee. First Degree Murder. A True 
Bill: Ralph H. Gauker, Foreman. 

7 District Court of the United States for the District of 

Columbia 

Tuesday, August 31, A. D. 1937 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Letts, presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorney R. I. Miller, Esquire; 
whereupon the defendant being arraigned upon the indictment, 
pleads not guilty thereto, and for trial puts himself upon the country, 
and the Attorney of the United States doth the like. 

Memorandum 

June 12, 1939 

Jury sworn and respited and trial resumed from day to day and 
including June 14, 1939. 

District Court of the United States for the District of Columbia 

Wednesdav. June 14, A. D. 1939 

The Court resumes its session pursuant to adjournment: 

Mr. Justice Proctor, presiding. 

******* 

Come again the parties aforesaid, in the manner as aforesaid, 
and the same jury that was respited in this case yesterday; where¬ 
upon after hearing further of the evidence, the argument of counsel 
in full, and the charge of the Court, the said jury retire to consider 
of their verdict, and returning into Court and being asked if they 
have agreed upon a verdict, upon their oath say that the defendant, 
William McAffee, alias Major McAffee, is guilty in manner and form 
as charged in the indictment; whereupon the defendant is remanded 
to the Washington Asylum and Jail. 
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Defendant's -prayer No. one 
Filed June 14,1939 

***♦♦♦♦ 

You are instructed as a matter of law that the defendant is pre¬ 
sumed to be innocent. He is not required to prove himself innocent 
or to produce evidence at all on that subject. In considering the 
testimony you must consider and view it in the light of this pre¬ 
sumption with which the law clothes the defendant. It is a pre¬ 
sumption that abides with him throughout the trial of the case until 
the evidence convinces each individual juror of his guilt beyond 
all reasonable doubt. 

No obj. 

Granted. 

J. M. P. 

Defendant's prayer No. two 
Filed June 14, 1939 

******* 

You are instructed that a reasonable doubt is that state of the 
mind which, after the entire comparison and consideration of all 
the evidence, leaves your minds in that condition that you can not 
say you feel an abiding conviction of the truth of the charges. It 
is an honest misgiving generated by the insufficiency of the proof. 

No obj. 

Granted. 

J. M. P. 

9 Defendant's prayer No. three 

Filed June 14, 1939 

******* 

You are instructed as a matter of law that the burden of proof is 
always upon the prosecution. It is not sufficient to establish a 
probability through a strong one, arising from the doctrine of chance, 
that the fact charged is more likely to be true than the contrary, 
but the evidence must establish the truth of the fact beyond a reason¬ 
able doubt.(Arine v. U. S., 10 Fed. («nd) 778-80.) 

No obj. 

Granted. 

J. M. P. 

Defendant'8 prayer No. four 

\ 

Filed June 14, 1939 

******* 

You are instructed as a matter of law that the evidence herein is 
circumstantial and the accused can not be convicted of murder in 
either of_its degrees if the facts produced in evidence are consistent 
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with innocence of these crimes unless the evidence as a whole con¬ 
vinces you beyond a reasonable doubt and excludes every other 
reasonable hypothesis but guilt. (McLindon v. U. S., 13 Fed. (2nd) 
777.) 

Objection. 

Refused Exc. 

J. M. P. 

Defendant's 'prayer No. five 
Filed June 14, 1939 

* * * * * * * 

You are instructed as a matter of law that if from the testimony 
there is a probability of defendant’s innocence, that is a just 
10 ground for a reasonable doubt and, if such probability exists 
in this case you can not convict the defendant. (Davis v. 
State, 7 Ala. App. 122, 61 So. 483.). 

No obj. 

Granted. 

J. M. P. 

Defendant's Prayer No. six 
Filed June 14, 1939 

******* 

The District of Columbia law describes the crime of murder in 
the first degree as follows: “Whoever, being of sound memory and 
discretion, purposely and of deliberate and premeditated malice 
* * * kills another, is guilty of murder in the first degree.” The 
burden of proving each essential element of the offense is placed ' 
upon the prosecution, and until each essential element is established 
to your satisfaction beyond any reasonable doubt, you cannot return 
a verdict of guilty as indicted. You are instructed as a matter of law 
that before you would be justified in returning a vercfict of guilty 
of murder in the first degree you must find that the defendant had 
formed prior to the killing, with deliberation and premeditation, a 
purpose to kill the deceased. (Parker v. State, 24 Wyo. 491, 161 
Pac. 552.) 

Amended & Granted without objection. 

J. M. P. 


11 Defendant's prayer No. seven 

Filed June 14,1939 

******* 

You are instructed as a matter of law that the District of Columbia 
Code describes murder in the second degree as follows: “Whoever 
with malice aforethought kills another is guilty of murder in the 
second degree.” Malice aforethought comprehends a heart regard¬ 
less of social duty and a mind bent on mischief. It is an act of a 
generally depraved, wicked, and malicious spirit. It is an act done 

18::o:;3 39-2 
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with a depraved mind and attended with circumstances which indi¬ 
cate a wilful disregard of the rights or the safety of others. If 
you find after your deliberation that the killing, no matter how 
malicious, was not the result of premeditation and deliberation as 
lias been defined, or if the evidence therein is evenly balanced, your 
verdict can be no higher than murder in the second degree. (Liggins 
v. U. S., 54 D. C. A. 302-306; Thiede v. Utah, 159 U. S. 520; U. S. 
v. King, 34 Fed. 302.) 

Amended & granted without objection. 

J. M. P. 

Defendant's prayer No. eight 
Filed June 14, 1939 

******* 

If you believe beyond a reasonable doubt that the defendant is | 
guilty of some grade of culpable homicide but you have a reason-1 
able doubt as to whether he is guilty of first or second degree murder ij 
or manslaughter you are instructed as a matter of law that you can \ 
not find him guilty of a higher offense than manslaughter. 

Objection. 

Refused. 

Exc. 

J. M. P. 

12 Defendant's prayer No. nine 

Filed June 14, 1939 

* ***** * 

The Court instructs the jury that while it is not necessary for the 
Government to prove motive, yet the absence of proof or motive 
might be considered a circumstance in the defendant’s favor. 

Objection. 

Refused. 

Exc. 

J. M. P. 

Defendant's prayer No. ten 
Filed June 14,1939 

******* 

The Court instructs the jury that drunkenness is not an excuse for 
crime; but in all cases where a jury find a defendant guilty of 
murder, they have to determine the degree of crime, it becomes 
necessary for them to inquire as to the state of mind in which the 
defendant acted, and in the prosecution of such an inquiry his 
condition as drunk or sober, is proper to be considered. The degree 
of the offense depends entirely upon the question whether the killing 
was wilful, deliberate, or premeditated; and upon that question it is 
proper for the jury to consider evidence of mtoxication, in order 
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to determine the question as to whether the defendant’s mind was 
capable of that deliberation and premeditation which, according as 
they are absent or present, determine the degree of the crime. 

If you find that he was intoxicated to such an extent that he could 
not have formed a purpose of intent to kill; or that he was so 
intoxicated that he could not deliberate or premeditate over an 

13 intent to kill, then he could not be convicted of murder in the 
first degree. 

No objection. 

Granted. 

J. M. P. 

Defendant's prayer No. eleven 
Filed June 14,1939 

******* 

Manslaughter is the unlawful killing of a human being without 
malice aforethought. It occurs when a homicide is committed at the 
time of mutual combat, or when it is committed in passion and not 
blood induced by great provocation. 

| No objection. 

Granted. 

J. M. P. 

Defendant's prayer No. twelve 
Filed June 14, 1939 

***** * * 

The Court instructs the jury that every material fact, whether 
direct or circumstantial, essential to the establishment of the guilt 
of the accused, must be proven to the satisfaction of the jury beyond 
all reasonable doubt. 

No obj. 

Granted. 

J. M. P. 

Defendant's prayer No. thirteen 
Filed June 14, 1939 

******* 

The Court instructs the jury that the accused, being charged with 
crime is entitled to have the benefit of all the principles of law, and 
the rules of practice as laid down by the Court, designed to safe¬ 
guard life and liberty, and therefore, the jury must not regard 

14 in the slightest degree prejudicial to the defendant, the fact 
that his counsel may have entered an objection to the admis¬ 
sion of certain evidence, and asked for the consideration of certain 
matters out of the presence of the jury. Such a fact is of no im¬ 
portance and must have no place or thought in the consideration 
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of this case; nor is any importance to be attached to any questiol 
asked by counsel which the Court did not permit to be answered. 

No obj. 

Granted. 

J. M. P. 

Defendant's 'prayer No. fourteen 
Filed June 14, 1939 

* * * * * * * 

The Court instructs the jury that although you may believe fron 
the evidence that the accused understood the nature and character o: 
his act, and its consequences, and had a knowledge that it was wrong 
and criminal, and a mental power sufficient to apply that knowledge 
to his own case, and to know that if he did the act he would d< 
“wrong” and receive punishment, yet if you believe that withal h< 
did not possess a will sufficient to restrain the impulse that may arise 
from a diseased mind, from whiskey, you must find him “Not Guilty.’ 

Objection. 

Refused. 

Exc. 

J. M. P. 


15 Defendant's prayer No. fifteen 

Filed June 14, 1939 

* * * * * * 

The jury are instructed that if they believe from the whole evi. 
dence that at the time of committing the acts charged in the indict 
ment the defendant was suffering from such a perverted and derangec 
condition of his mental faculties as rendered him incapable of dis 
tinguishing between right and wrong, or unconscious at such tim< 
of the nature of the acts charged in the indictment while committing 
same, or where, though conscious of them and able to distinguish 
between right and wrong, and to know that the facts were wrong 
yet his will, the governing power of his mind, was otherwise thar 
voluntarily, so completely destroyed that his action was not sub¬ 
ject to it but beyond his control, it would be their duty to acquil 
the defendant, and in such event their verdict should be not guilty 

Objection. 

Refused. 

Exc. 

J. M.P. 

Defendant's prayer No. sixteen 
Filed June 14, 1939 

******* 

The jury are instructed that in determining whether the allegec 
confession or confessions were voluntary or not they should con* 
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sider the relation of the parties; the conversations between the 
officers and the defendant, if any; the time and place where the 
alleged confession or confessions took place; the physical con- 

16 dition of the defendant; and all the circumstances surrounding 
its making. 

No objection. 

Granted. 

J. M. P. 

Defendant's prayer No. seventeen 
Filed June 14, 1939 

******* 

The Court instructs the jury that drunkeness does not aggravate a 
crime or increase its penalty, but, on the contrary tends to alter it by 
negativing the mental capacity necessary for the specific intention 
known in the law as malice, which is necessary for the commission of 
the crime of murder in any of its degrees; and that what would con¬ 
stitute murder in the first or second degree may be reduced to man¬ 
slaughter by partial intoxication, if such intoxication, coupled with 
other provocation on the part of the deceased, tended to arouse the 
defendant’s mind to sudden uncontrollable passion and anger. 

Objection. 

Refused. 

Exc. 

J. M. P. 

Defendant's prayer No. eighteen 
Filed June 14, 1939 

******* 

In order that you may convict of murder in the first degree you 
must find that, at the time of the doing of the act which resulted in 
the death of deceased, the defendant entertained what is known as 
deliberate and premeditated malice; and, before you may convict 
the defendant of murder in the second degree, you must find from 
all the evidence that, in doing the act which resulted in death, he was 
actuated by malice aforethought. If, after a consideration 

17 and comparison of all the evidence, you find that the defendant 
was, at the time of the doing of the fatal act, intoxicated, 

and/or otherwise provoked and incited to extreme, uncontrollable 
passion and anger, and that his degree of intoxication and provoca¬ 
tion was so great as to render him incapable of deliberation and pre¬ 
meditation, or of entertaining malice toward the deceased, then he 
could not properly be convicted of murder in either of its degrees. 

Objection. 

Refused. 

Exc. 

J. M. P. 
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Defendant's prayer No. nineteen 
Filed June 14, 1939 

* * * * * * * 

You are instructed that if you conclude under the evidence and 
instructions to disregard the written and signed confession you can 
not convict the defendant of murder in the first degree for the reason 
that the evidence is insufficient in the absence of the confession to 
sustain such a verdict. 

Amended, & Xo obj. 

Granted. 

J. M. P. 

Defendant's prayer No. twenty 
Filed June 14. 1939 

* * * * * * * 

You are instructed that if you should find that the. defendant had 
formed a deliberate and premeditated design to kill, and, in pur¬ 
suance thereof, voluntarily got drunk for the purpose of nerving 
himself for its accomplishment you can not convict the defend- 

18 ant of murder in the first degree, if. at the time of the killing, 
he was so drunk as to be unable then to deliberate upon and 

premeditate the murder. (Sabens v. U. S., 40 App. D. C. 440.) 

Objection. 

Granted. 

J. M. P. 

19 District Court of the tJnited States for the District of 

Columbia 

Monduv, July 10. A. D.. 1939 

The Court resumes its session pursuant to adjournment: Mr. Jus¬ 
tice Proctor. presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and Jail, and by his attorneys Robert I. Miller and 
Joseph A. McMenamin. Esquires; whereupon the defendant's Motion 
for a new trial coming on to be heard, after argument by the counsel 
is by the Court overruled, to which action of the Court the defendant 
by his attorney prays an exception which is noted: and thereupon it 
is demanded of the defendant what further he has to say why the 
sentence of law should not be pronounced against him, and he says 
nothing except as he has already said: whereupon it is considered 
by the Court that for his said offense the following sentence be and 
is hereby imposed: 
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Sentence 

It is considered by the Court, and the sentence of the law is that 
you, William McAffee, alias Major McAffee, for the offense of murder 
in the first decree whereof you have been found guilty, be and you 
are hereby sentenced to the punishment of death by electrocution; 
and it is 

Ordered that you, William McAffee, alias Major McAffee, be 
forthwith taken to the Washington Asylum and Jail, otherwise known 
as the District Jail, in the District of Columbia, from whence you 
came, and there be kept in close confinement, and that on the Eighth 
day of September, A. D.. 1939 you be taken to the place prepared for 
your execution within the walls of the said Washington Asylum and 
Jail, and that then and there, between the hours of ten o’clock ante 
meridian and two o’clock post meridian, you be electrocuted by the 
causing to pass through your body a current of electricity of 
20 sufficient intensity to cause your death, and that the applica¬ 
tion of such current shall be continued until you are dead, and 
may God have mercy on your soul. 

It is further ordered that a certified copy of this sentence shall be 
transmitted by the Clerk of the District Court of the United States 
for the District of Columbia to the Superintendent of the aforesaid 
Washington Asylum and Jail not less than ten days prior to the time 
fixed in this sentence of the Court for the execution of the same. 

Signed this tenth day of Julv A. D., 1939. 

James M. Proctor. 

Justice. 


Memorandum 
July 12, 1939 

Permission granted to prosecute appeal in forma pauperis. 

21 District Court of the United States for the District of Columbia 
Wednesday, July 2G", A. D. 1939 

The Court resumes its session pursuant to adjournment: Mr. Jus¬ 
tice Morris, presiding. 

******* 

(Proctor. J.) 

Now comes tlie defendant herein by his attorney Robert I. Miller, 
Esquire, and prays the Court to sign and make a part of the record 
his Bill of Exceptions taken during the trial of this case and sub¬ 
mitted to the Court on this date, which is accordingly done; where¬ 
upon said Bill of Exceptions is filed. 
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22 Assignments of errors 

Filed July 31, 1939 

******* 

Comes now the defendant by his attorneys and assigns as errors 
committed by the Court during the trial of the above entitled cause 
following: 

1. The Court’s action in admitting the alleged confession or admis¬ 
sion against interest of the defendant. 

2. The Court’s action in refusing to withdraw from the considera¬ 
tion of the jury the question of the defendant’s guilt of first degree 
murder. 

3. The Court’s action in admitting into evidence testimony regard¬ 
ing the fingernail scrapings taken from the accused at the time of his 
arrest. 

4. The Court’s action in refusing to instruct the jury as requested 
by the defendant in prayer No. four offered by the defendant. 

">. The Court’s action in refusing to instruct the jury as requested 
by the defendant in prayer No. eight offered by the defendant. 

*6. The Court’s action in refusing to instruct the jury as requested 
by the defendant in prayer No. nine offered by the defendant. 

7. The Court’s action refusing to instruct the jury as requested by 
the defendant in prayer No. fourteen offered by the defendant. 

8. The Court's action in refusing to instruct the jury as requested 
by the defendant in prayer No. fifteen offered by the defendant. 

9. The Court’s action in refusing to instruct the jury as re- 

23 quested by the defendant in prayer No. seventeen offered by 
the defendant. 

10. The Court's action in refusing to instruct the jury as requested 
by the defendant in prayer No. eighteen offered by the defendant. 

Rorert I. Miller, 

Joseph A. McMexamin*, 
Attorneys for Defendant. 

Service of the foregoing assignment of errors acknowledged this 
31st day of July 1939. 

William Hitz, 

Assistant United States Attorney. 

Let this be filed: 

Jas. W. Morris. Justice. 

24 Designation of record 

Filed July 31. 1939 

******* 

The Clerk of the Court will kindly include in the transcript of rec¬ 
ord of the above-entitled cause, the following: 

1. The caption. 

2. The indictment. 

3. The arraignment and plea. 

4. The swearing of the jury, trial, and verdict. 

5. The Defendant’s prayers for instruction to the jury, and the rul¬ 
ing of the Court theron, and the Court’s charge. 
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6. The opinion of the Court on overruling the motion of the De¬ 
fendant for a new trial. 

7. The sentence. 

8. Memorandum: Appeal in open Court filed. 

9. Memorandum: Order permitting prosecution of appeal in forma 
pauperis. 

10. The assignments of errors. 

11. The bill of exceptions. 

12. This designation. 

Robert I. Miller, 

Joseph A. McMenamin, 

Counsel for Defendant. 

Let this be filed: 

Jas. W. Morris, Justice. 

25 District Court of the United States for the District of Columbia 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 20. both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein filed, 
copy of which is made part of this transcript, in cause entitled United 
States vs. William McAffee, alias Major McAffee, Criminal No. 60372, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 4th 
day of August, 1939. 

[seal] Charles E. Stewart, 

Clerk. 

By Chas. B. Cofltn, 

Assistant Clerk. 

26 In the District Court of the United States for the District 

of Columbia 

Holding a Criminal Term 
Criminal No. 60372 
Filed July 26, 1939 

The United States, plaintiff 

vs. 

William McAffee, Altas Major McAffee, defendant 

United States Court of Appeals for the District of Columbia. 
Filed Aug. 7, 1939. Joseph W. Stewart, Clerk. 

Bill of exceptions 

Be it remembered, that this cause came on for trial on June 12, 
June 13, and June 14, 1939, before Mr. Justice James M. Proctor, in 

ISCCCo- 30-3 
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Criminal Court Number One of the District Court of the United 
States for the District of Columbia. The United States of America 
was represented by William Hitz and Charles B. Murray, Assistants 
United States Attorney, and the defendant, William McAffee, alias 
Major McAffee. was represented by Robert I. Miller and Joseph A. 
McMenamin. The jury being satisfactory to counsel for both sides 
was duly sworn to try said cause. 

Whereupon, counsel for the Government made an opening state¬ 
ment of what the Government expected to prove. On motion of 
counsel for the defendant, and under instructions of the Court, 
counsel for the Government in said opening statement made no ref¬ 
erence whatever to any statements, verbal or written, made by the 
defendant. 

To maintain the issues on its part joined, the United States intro¬ 
duced the following evidence; and the following-named witnesses, all 
being first duly sworn, testified as indicated: 

Rebecca Roberta Rossi testified that she is now married; that she 
was not married on August 22, 1937; that her maiden name was 
Lucas; that on the date mentioned she was living with Mrs. 
27 Henrietta Anderson, at 1033 L Street. NW.; that witness was 
an adopted niece of Mrs. Anderson; that witness was working 
as a check girl at the Mayflower Hotel; that the apartment at 1633 
L Street where witness lived with Mrs. Anderson in August 1937 
was on the first floor back; that it had two rooms and a large closet; 
that one entering the apartment from the hallway would come into 
the living room; that the back door of the apartment, the kitchen 
door, opens on to a small back porch and there are three steps leading 
from the porch into the alley in the rear; that in the kitchen was an 
ice box, not an electric one but one you put ice in. 

That witness knew the defendant. Major McAffee, who was janitor 
of that building; that witness and Mrs. Anderson lived on the second 
floor of that apartment for about six months, then moved to the first 
floor and lived there from three to four months, witness cannot re¬ 
member. Witness recalls the date of August 22, 1937, quite well. 
Mrs. Anderson had spent the previous night with friends and she 
came home around ten o’clock on the morning of August 22. Witness 
unlocked the front door of the apartment from the inside and let 
Mrs. Anderson in the front door. This door has a square lock that 
you turn the key in. It is not a spring lock. There was the same 
kind of lock on the back door. There was also a screen door at the 
back. When Mrs. Anderson got home, witness and she pulled some 
books out of the closet, off some shelves. They were going to pack 
them. Mrs. Anderson changed her clothes shortly after arriving 
home and changed into a striped dress with shades of blue, red and 
white, and oxfords. The quarters of the defendant, the janitor, were 
right under Mrs. Anderson’s apartment. On this morning, after 
Mrs. Anderson came home, she called the defendant and asked him 
to get her a half pint of whiskey. The defendant said he would and 
got the whiskey and brought it back in about twenty minutes. He 
left the whiskey there and went back out again. When he brought 
the whiskey, Mrs. Anderson said, “Thank you,” and the defendant 
said, “You are welcome,” and went back out into the alley. Witness 
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was supposed to get to work at twelve o’clock and she left 
28 shortly before that, at which time Mrs. Anderson was packing 
some books in a box. While witness was with Mrs. Anderson 
on that morning, Mrs. Anderson took one drink of whiskey for her 
cold, which witness mixed for her, from the bottle which defendant 
had brought her. Witness was supposed to get off work at three 
o’clock and meet Mrs. Anderson for dinner in the Spic & Span 
Restaurant, on 17th St., the rear entrance of which come out into the 
alley which is directly behind the rear door of Mrs. Anderson’s apart¬ 
ment. Mrs. Anderson did not show up at the restaurant and witness 
ate dinner with Mr. Rossi at four-thirty and at six o’clock witness 
went into her apartment through the rear door. 

At this point, the Government introduced in evidence a picture of 
the interior of Mrs. Anderson’s apartment showing the kitchen. 
Witness explained what the picture showed. The picture is a view 
of the kitchen, looking from the front room. The Government 
thereupon introduced in evidence a second picture marked “Exhibit 
No. 2”, which was admitted in evidence without objection, which 
showed the hallway on the first floor of 1GH3 L St., and showed on the 
right the front door of Mrs. Anderson’s apartment and, on the left, a 
door leading from the first floor hallway down the steps to the 
janitor’s quarters. Witness explained the view shown by Exhibit 
No. 2. Witness then testified that upon entering her apartment 
through the back door, at six o’clock, she went into the kitchen 
through the back door and the screen door was not only unhooked 
but was standing open a foot or foot and a half and some clothes 
which witness had left, on the bed in the kitchen were now lying on 
the floor. Witness put these clothes back on the bed and seeing part 
of her aunt’s body on the couch in the front room called to ner. 
Receiving no response, she went into the front room. Mrs. Ander¬ 
son was lying on her stomach with her head toward the kitchen. 
She had on the same striped dress she wore when witness left her 
that morning, shortly before noon. Witness picked Mrs. Anderson 
up by her shoulders and called her name several times and then put 
her back down. Mrs. Anderson’s face was lying down against the 
pillow, facing the room. Mrs. Anderson’s left hand was up on the 
bed almost to her face and her right hand was lying beside 
29 her. Witness does not know whether her right hand was up 
or straight down. After witness tried to arouse Mrs. Ander¬ 
son, she moved her and after that Mrs. Anderson’s head dropped in 
about the same position and her left left hand dropped down to the 
floor. There was an unusual lot of blood around on the couch and 
on the top of the couch pillow and floor and on the window curtains. 
The blood on the floor was at the head of the couch and on the side. 
Witness noticed the condition of Mrs. Anderson’s head or face and 
it was bloody and all smashed up. Witness noticed wounds on the 
back of Mrs. Anderson’s head near the top. These wounds would 
be on her left side. Mrs. Anderson had on the same sport oxford 
shoes that she wore when witness last saw her that morning. Wit¬ 
ness pulled up Mrs. Anderson’s dress, feeling her body. After wit¬ 
ness shook her aunt, she ran out the front door screaming. She had 
to unlock the front door from the inside and the key was sticking in 
the lock. Mr. Keedy, Mr. Rabun, and Mr. Richards who were outside 
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came in after witness screamed. One of them went to call the police, 
one stayed with witness and one, witness thinks it was Mr. Keedy, 
went to the basement. Witness was there when the police arrived. 
Witness thinks Officer Martin, who was in uniform, was the first 
officer to arrive. Witness first saw defendant McAffee when Mr. 
Keedy and Mr. Martin brought him out of the basement. Witness 
would say this was from twenty to twenty-five minutes after witness 
had discovered her aunt. Defendant wanted to know what it was 
all about and what they wanted with him and he tried to push his 
way into the room but they held him back. Mr. Martin told the 
defendant, “Come on,” and he would take him into the room and see 
what had happened and he was taken in and the door was closed. 
Witness heard no sounds coming from the room except a murmur of 
voices. Defendant’s condition was just as usual as witness had 
always seen him—very loud. Defendant was always loud. Witness 
does not recall anything else defendant said while he was in the room. 
When Dr. MacDonald (the Coroner) arrived, witness had been taken 
up stairs on the second floor and kept there. Later, witness 
returned to her apartment and was taken out the back way 
30 in a car to the Precinct. She thinks it was the Third Precinct. 

It was after ten o’clock when witness left the house. She 
remained at the Precinct after twelve. While witness was at the 
Precinct, they brought the defendant out from one room to another. 
They took him into a room across from the witness and closed the 
door. As defendant passed by witness, defendant was still arguing 
with them. He was arguing that he did not do it and asking why 
they were holding him and he wanted them to let go. Defendant 
was not protesting in any way about receiving ill treatment at that 
time. While witness was sitting outside the room, she could hear a 
murmur of voices and defendant raised his voice very high. He 
was threatening and he was using bad language—calling them names. 
He was calling the detectives names. They told defendant if he 
called them another name they would have to smack him. Asked to 
repeat her answer, witness replied that one detective in the room 
told him if Major did not stop calling them such names he would 
have to smack him. Witness does not know which detective it was. 
Witness recalls that just before that was said to defendant, defendant 
called the detective an awful name. These occurrences took place 
at Number Three Precinct, on K St., at around eleven or eleven-thirty 
o’clock, witness would say. Witness was taken to the Detention 
Home sometime that night and stayed there all that night until ten 
o’clock the next day. They took the witness to the Police Depart¬ 
ment early to make a statement and sign it and at the same time 
the defendant was signing his confession. On motion of counsel for 
the defendant, the jury was instructed by the Court to disregard the 
last sentence. Witness testified that she made her statement at 
Police Headquarters. (Witness, earlier in her testimony, had been 
shown a picture, being Government Exhibit Number Three, for 
identification, but witness had been unable to say what that picture 
was.) Witness was then shown an ice pick which was marked for 
identification as Government Exhibit Number Four and witness testi¬ 
fied that it was laying on a box of Kleenex in the window in the 
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kitchen on Sunday morning at twelve o’clock when witness 

31 went to work. Witness thinks there were two or three ice 
picks kept in the kitchen. 

On cross examination, witness testified that defendant would ad¬ 
dress Mrs. Anderson as “Madam” or “Mrs.” Defendant was always 
very polite and nice to Mrs. Anderson. Defendant would go out and 
run errands for Mrs. Anderson. Witness is sure that when the half 
pint of whiskey was brought in on Sunday morning witness mixed it 
with hot water and sugar for Mrs. Anderson. To question by counsel 
for the defendant, witness replied that she might have testified at the 
the defendant, witness replied that she might have testified at the 
Morgue that she did not remember if Mrs. Anderson took a drink or 
not, as witness was dressing at the time and getting ready to go to 
work. Witness explained that what she meant by that testimony 
was that she mixed the whiskey for her aunt. This whiskey was 
legal whiskey and had a label on it. Witness got home right on the 
dot at six o^clock. Witness saw the ice pick on the morning when 
she went to work and did not see it any more until it was presented 
here in court to witness at the last trial. The balance of the half 
pint of whiskey was on the drainboard in the kitchen where witness 
left it and witness did not see it any more until it was presented in 
the court at the last trial. When witness saw her aunt at six o’clock 
her aunt was dead. When defendant was brought up from the 
janitor’s quarters he was loud and boisterous. In response to the 
auestion whether she testified in the last trial that defendant was 
drunk and that they were holding him up, witness replied that she 
had never said defendant was drunk and witness does not think he 
was. When the officer put defendant in the room and closed the 
door, the door might have swung partly open. Back of that door 
were a trunk and a large overstuffed chair. In answer to the ques¬ 
tion what part of the Precinct it was where witness heard the officer 
tell defendant that if he did not shut up he would smack his face, 
witness replied that it was sitting in the front part, right near the 
switchboard in the Captain’s room and there were almost four police¬ 
men there. Witness thinks they were changing duty then and they 
had gone in and out all evening. 

32 At this point, counsel for the defendant announced that he 
had concluded the cross examination of the witness. Where¬ 
upon, counsel approached the bench and counsel for the defendant 
stated that he wished to object beforehand to the introduction by the 
Government of certain pictures showing the dead body of Mrs. 
Anderson as it lay on the couch in the front room of her apartment. 
These pictures had as yet not been seen by the jury or the Court. 
After considerable discussion at the bench, an understanding was had 
that the Government would not introduce the pictures. The pictures 
never were introduced into evidence and were never seen by the jury 
or any member thereof. 

Bernard Gilbert Mason testified that in August, 1937, he was 
working at the Standard Garage, 1630 L St., which was right across 
the street from 1633 L Street; that he saw the defendant on the day 
of the murder around noon. Witness had seen the defendant around 
there for a year or so. Witness was guessing about the time being 
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around noon. Defendant sent witness after some whiskey for him. 
Defendant was then in front of the garage. Witness brought the 
whiskey to the defendant and defendant was out in front of the house 
and Mrs. Anderson was in the basement of the house. Later, the de¬ 
fendant called the witness and sent him after more whiskey. 
At this time Mrs. Anderson was with the defendant in the basement. 
Witness brought this whiskey to the defendant and defendant was 
in the basement of the house but witness did not see Mrs. Anderson 
there and did not see her any more that day. The amount of whiskey 
on each of these two occasions was a half pint. 

On cross examination, witness testified that when he brought back 
the whiskey to the defendant, the defendant and Mrs. Anderson were 
downstairs in defendant’s quarters; that then Mrs. Anderson asked 
witness to get her some whiskey and witness did get it and gave it 
to the defendant. 

33 On redirect examination, witness stated that when he last 
saw Mrs. Anderson that day it was after twelve o’clock but he 

does not know the exact time. 

On recross examination, witness stated that he saw defendant and 
Mrs. Anderson take a drink together and they asked witness to have 
some. Witness further testified that since the last trial and up to 
date he had not talked to either of counsel for the defendant. 

Thereupon counsel for the Government attempted to cross examine 
^witness as to this last statement but on objection being made the 
Court ruled that the proposed question should not be asked. Where¬ 
upon the witness was excused. 

34 Mrs. Camille Balas testified that in August 1937 she was 
living at 1105 17th Street, NW., and had a child 15 or 16 

months of age; that the back entrance of 1105 17th Street was about 
two doors from the back entrance of 1633 L Street; that at about 
15 minutes to 3, or 3 o’clock on Sunday, August 22, 1937, witness 
went out and sat on the bench in front of a house which witness be¬ 
lieves is 1635 L Street, NW.; that around 3 o’clock, or shortly there¬ 
after, Mrs. Anderson, whom witness knew, came out and stood at 
the front door of 1633 L Street; that Mrs. Anderson came and stood 
at the gate of a fence surrounding the yard in which witness sat, 
and conversed with witness for about 5 minutes. Witness had 
known Mrs. Anderson for about 5 or 6 months and Mrs. Anderson, 
on this occasion, acted very sober; that after this conversation, Mrs. 
Anderson went back into 1633 L Street and disappeared through the 
front door, and that was the last time witness saw her alive. 

That around 4 o’clock, or shortly thereafter, while witness was 
still on this bench, the defendant came over to her and asked her if he 
could take the witness’s baby across the street for some ice cream. 
He asked this several times. Witness said no. Defendant stood out¬ 
side the fence and witness could not smell his breath, but witness 
observed nothing in his speech or his walk or otherwise to indicate 
that he was drunk; that defendant left and witness did not notice 
where he went; that within a half hour, or maybe not that long, it 
started to rain and witness left. Defendant had never taken wit¬ 
ness’s child anywhere. On this occasion ? he wanted to take her to a 
little store across the street wliich witness thinks was open on 
Sunday. 
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The next time witness saw the defendant was the next morning, 
Monday morning, witness would say around 15 minutes to 6 o’clock, 
or 6 o’clock, when, officers Christian and Dalglish and Shimon 
brought defendant to the back door of witness’s house, 1105 17th 
Street, that McAffee had a big smile on his face and said to witness 
“Good morning, madam.” Dalglish and Shimon came to the back 
door, the screen door, and the defendant and the other detective 

35 were at the back gate; that witness was told by Officer Dalglish 
that the defendant said witness had heard him and Mrs. 

Anderson arguing while witness was out on the bench, and witness 
replied “He is a damn liar”; that this conversation was in a tone of 
voice which witness would say could be heard some distance; that 
defendant made no response to witness’s statement. 

On cross examination, witness stated that the defendant had on a 
short coat or a jacket—coat to his suit, and his collar turned up, and 
witness does not think he had a shirt, but he had an undershirt on. 
It is not true that defendant was in his underclothes, defendant did 
have a coat on. Witness cannot say whether defendant was in his 
bare feet. It had been raining. Witness cannot say whether de¬ 
fendant was soaking wet. He might have been a little wet. Witness 
did not let defendant take her baby across the street because she did 
not, as a rule, let anyone take the baby. It is not true that her 
reason was that the defendant was half drunk. Witness talked to 
Mrs. Anderson, and there was no indication that she had been drink¬ 
ing. At this point, the noon recess intervened. Thereafter, cross 
examination was resumed. At the time defendant walked over to 
witness, he was polite and courteous. Defendant came down there 
off the porch and walked to the fence and talked to witness. 

Dr. Wesley Frye testified that he was a physician attached to 
Emergency Hospital in August 1937 and on August 22, 1937, in 
response to a call, witness went to premises 1633 L Street, arriving 
there at approximately 6:25 p. m. Witness was taken into the 
building, and there saw the body of a woman on a day bed, lying 
prone. She had apparently been struck over the head with some¬ 
thing. There was a depressed fracture of her skull and a consider¬ 
able quantity of blood on the floor. She was dead, and so pronounced 
by witness there. The defendant, whom witness had never seen 
before, was there when witness pronounced this lady dead. Witness 
did not move her body in any way, nor rearrange nor disarrange, 
her clothing. Witness determined that she was dead by feel- 

36 ing her pulse, listening for the heart beat, both of which were 
negative. She also had a condition of post mortem lividity, 

a purplish coloring of the skin, and rigor mortis had set in. 

On cross examination, witness testified that defendant was sitting 
in a chair and there were several police officers there talking to him. 
Defendant sat in a chair to the left as witness entered the room. 
Witness was not there more than 5 minutes. 

Max Y. Keedy testified that his present address is 4640 Watkins 
Avenue, Bethesda, Maryland; that on August 22, 1937, he was living 
at 1619 L Street, NW.; that he had known Mrs. Anderson for about 
5 years; that he knew the defendant by seeing him out in front; 
that he could not say that he had seen the defendant on August 22, 
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1937 before Mrs. Anderson was killed; he did not see Mrs. Anderson 


that day. At 6 o’clock that afternoon, he was summoned by Mrs. 
Rossi, and went into the living room of Mrs. Anderson’s apartment. 
On the righthand side, as he entered into the apartment, was a day 
bed, and Mrs. Anderson was lying on it with her face on her right 
arm and her left arm on the floor. Witness walked over to see if she 


were dead or not. She was dead. Witness called two boys, Rich¬ 
ards and Rabun, and they came in. Richards and witness went to the 
garage next door and called No. 3 police precinct, then returned to 
tlie apartment, and somebody said something about the janitor, and 
Rabun and witness went out the front door of the living room into 
the hall to the steps where you go down stairs to where the janitor 
was, and the door was locked on the inside and witness believes it 
was also locked on the outside. By the outside, witness refers to the 
hallway side. Witness opened this door by pulling it hard, and 
busted the lock which was a bolt lock. Witness and Richards went 


down the cellar steps, and at their right as they reached the bottom 
of the steps was a cot on which lay the janitor, this defendant. 
Later, officer Martin came down and roused the defendant and made 
him put on pants and took him upstairs. Witness does not remember 
whether defendant’s shoes were put on. Defendant was put 
37 in an arm chair right on the inside of the door of the living 
room, which is on the left as you walk in from the outside. 

On cross examination, witness testified that both Rabun and he 
tried at first to rouse the defendant. When the officer got there, the 
defendant was awake and the officer made him get up. Defendant 
went upstairs with the officer, but witness would not say they carried 
him, they simply had him by the arm. When defendant was put 
into the arm chair, detectives and some police were in the room. 
Personally, witness would not say that the defendant was drunk. 
He was not so drunk that he had to be assisted upstairs. Witness 
did not see defendant fall out of the chair, or fall back into the 
corner in the living room. Witness was right in the room. Witness 
does not recall that defendant fell back in the corner or fell back in 


the chair. Witness did not see any officer hit defendant and knock 
him over in the corner, or anything like that. If that happened, 
witness did not see it. Witness does not remember testifying at the 
last trial that defendant had been drinking. Witness, asked if he 
didn’t further say at the first trial “I would say he was drunk”, 
answered he recalled saying that he wouldn’t say defendant was 
drunk. Witness may have testified that defendant had been drink¬ 
ing, although he doesn’t remember. When questioned by the Court, 
witness said defendant was kind of groggy when he woke up, by 
which he meant defendant was drousy. 


Glenn A. Rabun testified that in August 1937, he was living at 
1633 L Street, NW., Washington, D. C.; that his present address is 
1527 South Gary Avenue, Tulsa, Oklahoma; that he knew Mrs. 
Anderson; that he occupied the front apartment on the second floor of 
1633 L Street, and Mrs. Anderson was in the rear apartment on the 
first floor. Witness knew the defendant who was janitor of that 
apartment; that witness saw the defendant between 2 and 3 o’clock 
on Sunday afternoon, August 22, 1937. Witness went into the base- 



WILLIAM McAFFEE VS. UNITED STATES 


23 


ment entrance of 1633 L Street, from the outside, and saw defendant 
and asked defendant to get witness an electric iron. At about this 
time, witness was talking to Mrs. Anderson. Defendant was 

38 gone approximately 5 minutes and brought the iron back. 
Mrs. Anderson was still with witness. Witness believes he 

came down the stairs and got the iron from the defendant. At that 
time, Mrs. Anderson was in the lobby, going toward her apartment. 
Defendant was apparently not drunk when witness saw him. 

Later that afternoon, witness was near the curb in front of 1633 
L Street, talking with Jack Richards and Max Keedy. Mrs. Rossi 
came to the door and called Max Keedy, and he went in and called 
in Richards and witness, and they -went in. Richards and Keedy 
went to call the police, and witness stayed there. When they got 
back, witness and Keedy went down and found the defendant in 
janitor’s quarters. He was undressed and lay on the cot there, and 
was evidently intoxicated. They aroused him, and were getting 
ready to bring him upstairs when the police arrived, and officer 
Martin assisted them in bringing the defendant upstairs. He was 
taken to the room where Mrs. Anderson was. As near as witness 
can recall, defendant had on some sort of an undergarment and a 
pair of trousers and a shirt, and witness believes defendant had on 
shoes. 

On cross examination, witness said that defendant was trying to 
get dressed before the officer arrived, and he was then apparently 
intoxicated. Witness did not go into the living room when defend¬ 
ant was taken in there. After defendant was taken into the room, 
the door was completely closed. Witness did not hear any scuffling 
in there like anybody hitting anyone, or anybody falling down. 
Questioned whether he did not testify at the morgue on Wednesday, 
August 25, 1937, that he had heard a scuffling in that room, witness 
replied that he might have so testified. Questioned whether that 
was the truth, witness testified he does not recall it at this time. 
Witness did not hear something like a blow and something fall to 
the ground. As witness recalls, Jack Richards was a little closer 
to the door than witness was. 

Jack P. Richards testified that his present address is 3222 Wis¬ 
consin Avenue, NW.; that in August, 1937, he was living 

39 with Rabun at 1633 L Street NW., second floor front; that 
he knew Mrs. Anderson casually, and he knew the defendant, 

McAffee; that he saw' the defendant several times during Sunday, 
August 22, 1937. The last time he saw him before 6 o’clock was on 
an occasion between 3:15 and 3:30. At that time, defendant was 
across the street at the garage. Witness, at that time, was taking 
his girl friend to work m the car. Questioned whether defendant 
was close enough for witness to state whether he was drunk or not, 
witness stated defendant was pretty w'ell lit most of the time. Wit¬ 
ness further testified that when defendant came over to the car he 
was intoxicated. Witness doesn’t think he saw defendant again 
until after Mrs. Anderson's body had been discovered. Witness and 
Rabun and Keedy were called into the room about 6 o’clock. There¬ 
after, Keedy, Rabun, and the officer brought the defendant upstairs 
with them. Witness would say that defendant, at that time, was 

183635—39-4 
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drunk. They took defendant over to the door and opened the door. 
Defendant requested that he be let in to see what was wrong. They 
opened the door, and he started in. They went to the door and 
there was a slight commotion. Witness does not know exactly what 
happened. Witness heard something behind the door. Witness 
could not see. The door was half way open, and they were behind 
the door. They went on in there, and shut the door and witness 
couldn't go in. When defendant was brought up to the room, he 
had on a suit of long underwear, but no trousers. When defendant 
was taken away in the wagon, witness went in the same wagon, and 
defendant had on a pair of black shoes and no socks. (It does not 
appear that the witness testified either that the defendant had on 
or did not have on trousers at this time). Questioned whether wit¬ 
ness observed in defendant's condition at 3 o’clock that Sunday any 
difference from his usual appearance as to sobriety, witness replied 
that defendant was drunk again, that was all. 

On cross examination, witness stated he did not go downstairs to 
the janitor’s quarters, but waited and they brought defendant up. 
Questioned whether the officers knocked defendant down on the 
floor, witness replied that he didn’t see defendant knocked down on 
the floor. Defense counsel then asked the witness whether he did 
not testify at the morgue that they tried to hold defendant 
40 back and lie pushed to get into this room where she was lying 
on the bed, and they said something to him and they knocked 
him down on the floor, witness replied that he was misconstrued. 
Questioned again about that testimony, witness replied that he 
doesn’t remember whether he said that or not, but from witness’s 
memory of the facts, witness did not see defendant knocked down, 
at all. Witness heard a lot of commotion. Defense counsel then 
asked whether witness had not at the morgue testified “and when 
they went in the room, one of the officers that was there, I don’t know 
how many or who they were, went inside the door, and he said some¬ 
thing, cursed, or something, and he fell down,’’ witness replied that 
he doesn’t remember and cannot say that he remembers or not. 
Questioned whether, as a fact, one of the officers did not hit 
defendant and knock him over in the comer, witness replied “No, 
sir.” Questioned whether he had not at the morgue testified “I 
don’t know whether he was hit or pushed or whether he fell. I 
couldn’t see behind the door. But there was some sound like some¬ 
one was struck,” defendant testified that there was noise and there 
was some commotion like someone on the floor, but witness did not 
see anything. 

On redirect examination, witness was asked what he meant by 
commotion, and replied that there were a few people in the room at 
the time, several officers, and witness heard a conversation, but did 
not hear McAffee say anything. 

At this point, a stipulation was entered into, based upon a report 
of the Weather Bureau, to the effect that it rained on August 22, 
1937, at 4:25 P. M., and continued until 7:30 P. M. 

John Vanne testified that he was a rooming house and apartment 
operator; that in August, 1937, he operated the two rooming houses 
at 1633 and 1635 L Street, NW. He also operated 1105 17th Street, 
NW (where Mrs. Balas lived), and 1766 Pennsylvania Avenue, 
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NW. On August 22, 1937, Mrs. Anderson occupied an apartment 
in 1G33 L Street, and defendant, McAffee, lived in the basement 

41 quarters and his duties were to sweep the yards and do a little 
painting and things of that sort. In the winter time, the 

defendant had the additional duties of tending to the two furnaces. 
Witness did not pay defendant any salary in the summer time, but 
only gave him his room, and would give him small compensation 
for odd jobs. Defendant began working for witness about six weeks 
before August 22, 1937. On August 22, 1937, in the afternoon, when 
witness came to check up his houses, he saw the defendant. Witness 
arrived at these houses at 25 to 30 minutes before the heavy rain 
started on that afternoon (this would make it approximately 3:50 
or 4:00 P. M.). When witness arrived in front of 1633 L Street, 
he saw the basement light, and saw the defendant standing in the 
back part of the basement with a sort of cloth in his hands, standing 
wiping his hands. Witness knocked at the door to the basement 
which was locked, and defendant walked very slowly to the door, 
holding one hand to his side as though in pain. It took the de¬ 
fendant about 10 minutes to walk the 20 feet to the front. When 
defendant opened the door, witness said “What is the matter, Major? 
Are you drunk?” Defendant replied “No, sir. It is my heart this 
time.” Defendant said “My heart hurt me something awful bad; 
and it is hurting my feet. Oh, it is terrible. My knee. I can't 
walk.” Witness stated to defendant that he ought to call a doctor, 
that he was a sick man, and asked him whether he should call an 
ambulance, and defendant told him not to do so. Witness, at this 
time, was turning in to watch the basement, in order to check up 
the quarters, and defendant turned all the way around like he was 
going to hold witness back, and witness said “What’s the matter, 
Major?” Defendant said “Be a man, sir, will you, please Mr. 
Vanne? Be a man. Yes, sir, Boss.” Witness asked him what was 
the matter and what he was talking about, and defendant replied 
“You see that garage across the street? That’s mine. I own that 
garage.” Defendant then offered to take witness across the street. 
Witness told defendant he did not know what defendant was talking 
about. Witness at this point testified from photographs 

42 shown him regarding the interior of premises 1633 L Street, 
N. W. 

Witness further testified that he saw Mrs. Balas sitting on a bench 
in front of 1637 L Street, and she had a little baby with her. Witness 
spoke with Mrs. Balas. Witness then walked back into the main 
entrance of 1633 L Street, to check up the halls and bathrooms, and 
as he did so, he met Jack Richards and had a talk with him. Witness 
noted that, contrary to his instructions, the bolt on the hallway side 
of the door leading from the hallway down the steps into the base¬ 
ment quarters was unfastened. On the other side of that door, that 
is, the side where the steps are, is a hook, and this hook was hooked. 
Witness bolted this door from the hall side. At this time, the door 
to Mrs. Anderson’s apartment was closed. As witness was speaking 
with Jack Richards, defendant came up the front steps of the apart¬ 
ment building leading from the pavement, and witness ordered him 
to go downstairs, which he did. Then witness got in his car, which 
was in the garage in the rear, and drove around, and up to the front 
of 1633 L Street, and noticed that the two 250-watt light bulbs, which 
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had been burning in the basement, were still on, and the defendant 
was sitting on the back fender of an automobile which was parked 
on the sidewalk in front of the garage across the street. At this 
time, it started to rain real hard, and defendant was seated with 
his face in his hands. 

Defendant did not have any keys to the apartments in witness’ 
house. He had only a key to his own quarters. At this point, witness 
was shown a furnace shaker, and identified it as a shaker belonging to 
the furnace in premises 1633 L Street NW., on August 22, 1937. 
Witness testified that this shaker was kept on the furnace during the 
summer, and was never taken off, but was left where it belonged. 
Witness further testified that on the 22nd and 23rd of August 1937 
there was quite an accumulation of dirt and soot on the outside of that 
furnace. Witness later saw that furnace shaker in court. 

On cross examination, witness estimated the time when he arrived 
at the house as between 3:55 and 4:00 P. M. Witness testified 

43 that there was a sink in the basement quarters filled with dirty 
dishes and other stuff. 

Witness further testified that he made no particular mark on the 
furnace shaker, but the shakers on his several furnaces are all different. 
Witness stated he could not swear that the shaker shown him was the 
same that was on the furnace at 1633 L Street. 

Ferdinand P. Martin testified that he was a member of the Metro¬ 
politan Police, attached to the 3rd Precinct, and had been on the force 
ten years. A call was received at the precinct on the evening of 
August 22, 1937, to go to 1633 L Street NW., and officer Huffman, 
detective Meshkoff, and witness went there. Mrs. Rossi was in the 
hall, and the two boys, Richards and Rabun, or one of them, went with 
witness to the basement and woke up the defendant who was sleeping. 
The defendant was hard to waken. The defendant had been drinking. 
Defendant was in his undergarments, pajama jacket, and pants. Wit¬ 
ness doesn’t recall whether it was underwear pants or pajama pants, 
but does remember that it was sort of heavy material. Defendant said 
he was Major McAffee, a big shot, and defendant didn’t talk very 
coherently. Witness made defendant put on his shoes. Witness could 
not locate defendant’s pants at that time. Witness took defendant up 
to the room. Defendant was very boisterous, and cursing. Witness 
took defendant in and set him on a chair in the living room, and he 
stayed there, and officer Huffman and witness were both in the room 
some little time, looking around for the instrument that had been used. 
Defendant sat in the room with the body. He kept insisting that she 
wasn’t dead, and said “I love that white woman.” He said this prob¬ 
ably a dozen times or more. Defendant was cursing quite a lot. Sev¬ 
eral times, defendant attempted to get out of the chair and go over 
to the body; several times, when told, he would sit down again, but 
once or twice, he wouldn’t sit down, and was pushed down, very lightly. 
The officers kept Keedy and Mrs. Rossi out in the hallway, and kept 
them all out of the room until they could get in touch with the 

44 coroner. At this point, witness, m response to questions, de¬ 
scribed the position of the deceased’s body substantially as pre¬ 
vious witnesses had described it. In the kitchen, witness and others 
saw bloody hair on the floor near the sink. It was a small piece of 
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what witness took to be scalp, or the hair part that hangs on the skin 
of the head. Neither witness nor others there disturbed or moved 
that hair. When witness left the room, officer Huffman remained with 
the body. When defendant was taken from the building, witness 
was at the front door, keeping the people from coming in. Detective 
Mushkoff took defendant to the wagon. At this point, witness was 
shown, and identified, a pair of shoes as the shoes which the defendant 
had on. These shoes were marked Government Exhibit No. 8. They 
were received in evidence. Witness further testified that before officer 
Meshkoff took defendant away, defendant had his pants on. Defendant 
was taken from the room of the deceased and was taken to the base¬ 
ment and they found his pants. 

On cross examination, witness testified that defendant was slow 
coming up the stairs from the basement when he was brought up by 
witness and others. Questioned whether it was not the truth that, 
when defendant started to get up, witness or the other officer hit 
him or knocked him back and the chair turned over and he fell in 
the comer, witness testified it was not the truth. Questioned whether 
defendant fell in the corner, witness said he did not. Questioned 
whether the chair turned over with him, witness said it did not. 
“Q. You say you gently pushed him back and he sat down? A. To 
keep him from getting to the body.” Witness testified that officer 
Meshkoff took defendant downstairs and took him out to the wagon 
that way. In answer to a question, witness testified that it was not a 
fact that one of the officers went downstairs, got defendant’s pants, 
brought them up and put defendant’s pants and shoes on him in the 
room. Witness was questioned whether he had testified at the inquest 
at the morgue, or at the previous trial, regarding seeing the hair in 
the kitchen. Witness replied that he did not recall whether he had 
so testified, but that if he had been questioned about it, he did 
45 so testify. At this point, counsel for the Government agreed 
that witness had not testified at either the inquest or the first 
trial regarding this incident. 

John P. Meshkoff testified that he was attached to the 3rd Pre¬ 
cinct, and had been a member of the Police Department 18 years; 
that he accompanied officer Martin and officer Huffman to 1633 L 
Street, NW., on August 22, 1937. at about 6 P. M. Witness testified 
that when defendant was brought up to the living room, he seemed 
to| be under the influence of liquor a little. Witness testified as did 
officer Martin that defendant was placed in the chair and made several 
efforts to get out of the chair and go toward the body, and was 
pushed down gently and prevented from doing so. Defendant kept 
repeating that Mrs. Anderson was not dead. Defendant was profane 
at times "and very loud. Witness saw the strands of hair and blood 
on the kitchen floor. At this point, witness indicated on Exhibit 
No. 1 (being the picture of the kitchen), the spot where the hair was * 
found. Witness also described the position of the body just as pre¬ 
vious witnesses had described it. Witness further testified that a 
piece of scalp was practically knocked out of deceased’s head. Wit¬ 
ness testified that he took the defendant to No. 3 Precinct and, before 
doing so, witness took the defendant downstairs, and the defendant 
put on a pair of dark trousers and a pair of shoes. Witness said that 
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the trousers were hanging above the defendant’s coat in the basement. 
At this point, witness was shown, and identified, Exhibit 10 as the 
defendant’s trousers, which lie wore to the precinct. These trousers 
were received in evidence without objection. Witness further testi¬ 
fied that between the time the defendant was brought from the cellar 
until he was taken to No. 3 Precinct, defendant had said “I love that 
woman, but she was goin<* out with another white man, or a couple of 
white men, one short and one fat one,” and he said they must have 
killed her. Witness testified that these statements were made by the 
defendant while the defendant was getting his pants on in the base¬ 
ment. Witness testified that he saw defendant once after 
46 defendant was taken to the precinct. It was later that night, 
and Dr. Rosenberg was giving the defendant a chemical test 
on his hands for blood; that defendant seemed all right; that defend¬ 
ant was excitable; that defendant talked loud and used profane 
language most of the time; that defendant was not, at that time, re¬ 
ceiving any ill treatment from anyone, and was not complaining that 
he was receiving ill treatment. 

On cross examination, witness was questioned what he meant by 
saying that defendant was not protesting “at that time” and witness 
replied that he referred to the time that the witness was present. 
Witness was questioned about his testimony that defendant put his 
shoes on when witness took him downstairs, and witness was asked if 
defendant did not have his shoes on when he was first brought 
unstairs, and witness replied that he did not remember that. The 
clothing defendant had on when brought upstairs looked to witness 
like long underwear. In response to questions, witness testified that 
when defendant was pushed into the chair, the chair did not overturn, 
and the defendant did not fall down. At this point, witness was 
asked whether he had testified at the previous trial regarding seeing 
the hair in the kitchen and regarding the defendant’s statements 
regarding the deceased. Witness replied that he did not believe he 
had testified regarding these matters, and the reason was that he had 
not been questioned regarding them. 

Harold C- Huffman testified that he was, and had been for C years, 
a member of the Police Department; that he went, with officers Mesh- 
koff and Martin, to 1633 L Street, N. W., on August 22, 1937, arriving 
there around 6 o’clock in the evening. Witness testified in substance 
to the same facts as officers Meshkoff and Martin had testified to. 
Witness testified that he would say that the defendant was drunk 
when he was brought into the room where Mrs. Anderson's body was, 
and was cursing and speaking incoherently. Witness testified that 
he, witness, would push the defendant back into the chair when the 
defendant would make an effort to reach toward the body of Mrs. 

Anderson. Witness also testified that the defendant said 
47 he loved that woman and said “She can’t be dead.” 

On crass examination, witness testified that when defendant 
was pushed back into the chair, he did not fall and the chair did not 
turn over. Witness further testified: “Q. You say he was very 
drunk? A. Yes, sir.” 
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Dr. A. Magruder MacDonald testified that he was coroner for the 
District of Columbia, and had been for about 7 years; that on the 
evening of this homicide, he went to premises 1633 L Street, N. W. 
about 7 P. M. He found the deceased on the couch with her head to 
the north, with the left side of the face up, facing toward the west, 
with the right side of the face in a pillow. Both legs were on the 
couch. The left arm was hanging down with the fingers almost 
touching the floor and the right arm was flexed at the elbow in a 
manner indicated by witness. There was a large amount of matted 
blood in the hair and on the left side of the face. In the kitchen, the 
witness saw a clot of blood and some hair in it, and on a window sill 
nearby, in a box containing paper napkins, was an ice pick. Witness 
later found in the basement a half pint liquor bottle, empty, which 
appeared to have blood on it. Witness here was shown a bottle, and 
said the one he saw in the basement had a similar label on it and was 
of like size. Witness testified further that he sent for Dr. Murphy, 
Deputy Coroner. Witness further testified that he had the body sent 
to the morgue, and it was taken away while witness was there. Dr. 
Murphy was there while the body was there. 

After witness left the premises, he went to the 3rd Precinct and 
shortly after his arrival saw the defendant there in the Captain’s 
office. Witness would say the defendant had been drinking and was 
then under the influence of liquor. Defendant was in a happy sort 
of mood. He was laughing and joking. He asked for a cigarette, 
and was given one. He said he could not realize that the girl was 
dead and went on into further discourse. One thing witness par¬ 
ticularly remembers defendant saying was that the defendant 
48 had been drinking for about a week, and that he had hit the 
numbers and he used that money to buy his liquor. De¬ 
fendant gave the number which he had hit and witness’s best recol¬ 
lection is that that number was in the seven hundreds. Later on that 
night, around 1 o'clock in the morning, witness questioned defendant 
alwut these statements and defendant repeated the answers and wit¬ 
ness turned to Inspector Thompson, who was there, and said “That 
is the same number and the same information that he gave earlier in 
the evening when I saw him.” The first occasion when witness saw 
defendant was shortly after 8 o’clock. On that occasion, defendant 
stared tliat Mrs. Anderson had a son, and that he was in Manasas, 
Virginia, and Mrs. Anderson had an engagement with a Mr. Moran 
to go up there that day, and Mr. Moran was around there that after¬ 
noon, and defendant described him as a sort of tall man and said he 
had been going around with Mrs. Anderson for some time. Witness 
fuither testified that at approximately 1 o’clock, a person whom 
McAffee identified as Moran was brought into the precinct. Witness 
left precinct at approximately 3 o’clock, and he last saw the defendant 
there around 1 o’clock. Witness, accompanied by Dr. Murphy, exam¬ 
ined defendant’s clothes, and on right pant’s leg, witness noticed a 
stain which, in witness’s opinion, was blood. Stains were noticed 
also on the top of defendant’s shoe. Defendant’s trousers and shoes 
were taken from him, and he was also required to remove his under¬ 
clothing, but almost immediately he put his underclothing on again. 
Witness stated that Dr. Murphy took scrapings from defendant’s 
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fingernails. At this point, at request of counsel for the defendant, 
counsel for both sides went to the bench and there the following 
occurred: 

Mr. Miller. We object to the testimony about the scraping of the 
fingernails on the ground that they are making him a witness against 
himself. 

The Court. Do you want to show that there was evidence of blood ? 

Mr. Murray. We also expect to show blood and also a fiber of a 
dress of a color similar to the color of the dress of the deceased. 

The Court. Objection overruled. 

Mr. Miller. Your Honor allows us an exception? 

49 The Court. Yes. 

Whereupon the witness testified that Dr. Murphy took 
scrapings from under each nail of defendant’s fingers, and placed 
them in pill boxes. The witness was shown the trousers, Exhibit 10, 
and testified that they were of the same color as the trousers which 
the defendant was wearing on the night in question and witness in¬ 
dicated on the trousers a place on the right pant’s leg where witness 
had seen a spot which, in his opinion, was blood. In connection with 
his qualifications, witness testified that he had performed approxi¬ 
mately 10,000 autopsies, and had quite often had occasion to ex¬ 
amine clothing for blood stains. Witness further testified that he 
examined defendant’s body and found no wounds on it. Witness tes¬ 
tified that Dr. Murphy told defendant he would like to take scrapings 
from defendant’s nails, and defendant said “Oh, anything.” Wit¬ 
ness further testified that defendant willingly took his clothes off 
for the doctors to examine. Witness stated that the defendant re¬ 
moved his trousers and shoes at witness's direction in the Captain’s 
office at No. 3 Precinct, and that the defendant did not protest but 
took them off willingly and asked for a cigarette and was given one. 
Witness believes it was a fairly warm evening, but witness knows 
that later on there was a thunder storm and rain. Witness left the 
precinct after his first visit at approximately 10 o’clock and returned 
to the precinct for his second visit at approximately 1 o’clock in the 
morning. 

On cross examination, the witness testified that he could not posi¬ 
tively say that the blood he saw on the shoes and trousers was human 
blood, but only that it had the general appearance of blood. Wit¬ 
ness testified that the defendant’s general actions were the same on 
the two occasions witness saw the defendant, that is, 8 o’clock P. M. 
and 1 o’clock A. M. Witness testified the scrapings were taken from 
defendant’s fingers in the Captain’s room, and that Dr. Murphy took 
those scrapings in the presence of the witness. Witness testified 
that he did not testify at the first trial. Witness testified he was 
present when Dr. Murphy performed the autopsy on Mrs. 
oO Anderson. Witness testified that the alcohol content of the 
blood was .17 percent. Witness testified that this meant that 
Mrs. Anderson was drinking. Witness would not say that such a 
content would make a person unconsciously drunk, that content in 
some individuals would make them a little groggy and sleepy. 

Dr. Christopher J. Murphy testified that he is, and has been 
for 8 years. Deputy Coroner for the District of Columbia; that he 
first saw Mrs. Anderson at premises 1633 L Street, NW., at 7:30 
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or 8 o’clock on August 22, 1937. Dr. MacDonald had called him 
at his home and was there when witness arrived at the house. Wit¬ 
ness found the body of a young white woman. This house faces 
south. There was a divan against the east wall of the front room, 
running north and south. The woman was lying on this divan, with 
her head to the north. She was lying on her right side, with her 
right arm under her head and her left arm folded. Her hair and 
face were saturated with blood and the blood was spattered on the 
wall and the mantle and the rear of where she was lying. Her face 
was turned away from the wall. Her head had numerous ragged 
wounds, more marked on the left side of the head. She was lying 
on the right side of her head, and these wounds were on the left side 
of her head mostly above the ear running in a direction away from 
the ear toward the back part of the skull. Witness then stated that 
from his examination at that time and the autopsy which he per¬ 
formed on the body the next day, he had formed an opinion as to- 
the direction from which the blows were delivered. Government 
counsel then asked the witness the question: If the body of the young 
woman was in practically the same position when struck as it was 
when witness saw it, where, in witness’s opinion, did the person who 
struck the blows stand in relation to the body? In answer to this 
question, the witness stated: The blows were delivered by an in¬ 
dividual standing directly in front of her on a line with her face, 
looking toward or into her face. The blows were delivered by a 
hard, blunt instrument and could have been delivered by the 
51 furnace shaker shown the witness. Witness further testified 
that he procured 10 small pill boxes and an orange wood stick, 
and later at the precinct, the defendant volunteered to undergo 
any tests that witness desired to make upon him. Witness took 
scrapings from under the finger and thumb nails of the defendant 
and put the scrapings from each nail in the respective pill boxes 
which he later gave to Dr. Rosenberg for examination. Witness 
testified that he saw fresh blood on defendant’s trousers and shoes. 
Witness identified the ice pick which he obtained from Dr. Mac¬ 
Donald and later gave to Dr. Rosenberg. Witness identified the 
shirt as a shirt that McAffee had on at 1633 L Street. Witness identi¬ 
fied the handkerchief as the one shown him at the 3rd Precinct. 
All these things were turned over by the witness to Dr. Rosenberg. 
When witness first heard defendant speak at the precinct at about 
10 or 10:30 p. m., the night of August 22, the defendant was pretty 
high. He could carry on an intelligent and coherent conversation, 
but he was loud and boisterous with it. He was talking more or 
less at random. He said he would not hurt this girl; that he thought 
a lot of her. “He said she had been drinking—about some fellow 
bringing her whiskey.” A man was brought to the precinct whom 
defendant identified as one who had visited Mrs. Anderson that 
afternoon. 

Witness then testified regarding the autopsy which he performed 
Monday, August 23, 1937 at the District of Columbia Morgue. The 
deceased was a white woman, 36 years of age; she weighed 117 lb.; 
she was 5 ft., 4 in., in height. She was clothed in a red dress with 
a blue, and a white stripe running around. There was a contusion 
over the right shin. There was a contusion on the right side of the 
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nose, her right eye was black. These wounds on the right side of 
her face could have been caused by the force of the blows delivered 
upon her head. There was an old scar on her neck from a thyroid 
operation which had been performed some time previous. She had 
a laceration two inches long gaping half an inch, another, two and 
one-half inches long about an inch above the first one and 

52 gaping a quarter of an inch, a third laceration running back¬ 
ward from the center of the first two, and running in the same 

direction. All of these lacerations were parallel, one to the other. 
The whole left side of her skull in the region of these lacerations was 
crushed in. The alcohol content in the blood was .17 and in the 
urine .31. The cause of the death was a crushed skull with asso¬ 
ciated hemorrhage and shock. The witness testified that the de¬ 
ceased was struck when she was down, lying right on that couch. 
He further testified that he would estimate the time when' Mrs. 
Anderson died' as being some time around 3 o’clock that afternoon. 
This conclusion was based on the state of rigor mortis and the gen¬ 
eral condition of the body at the time witness saw it. Rigor mortis 
was not complete in the body, but had involved the upper extremities. 
Witness then explained more fully how he arrived at this conclusion. 

Witness testified that he took some hair and blood off the kitchen 
floor and gave it to Dr. Rosenberg. Witness first saw the furnace 
shaker, Government Exhibit No. 14, at 1633 L Street. When witness 
first saw the shaker, he did nothihg except look at it, and last time 
witness saw it, if he is not mistaken, it was in the hands of Mr. 
Shimon of the Police Department. Witness did not turn the shaker 
over to Dr. Rosenberg. Witness saw it turned over to him, and this 
occurred, witness thinks, on the occasion of their second visit to the 
station house. Witness saw a sample of water taken from the trap, 
and this was given to Dr. Rosenberg for examination. 

On cross examination, witness testified that .17 content of alcohol 
in the blood indicates a mild form of intoxication. Witness, in an¬ 
swer to a question, testified that the deceased was partially drunk, 
there was no question about that. Questioned later whether he had 
not, at a previous trial, testified that the amount of alcohol in the 
blood in tnis case meant that the saturation in the blood is to the 
extent that the individual would be more or less incoherent and in a 
careless attitude, witness answered that he did so testify, and that 
he was now testifying to the same thin". Asked whether he 

53 had testified at the previous trial regarding finding blood in 
the kitchen, witness testified he did not know, but that he did 

find it. Asked whether he could be mistaken about his testimony 
that he saw the shirt, or one like it, on McAffee’s body when he 
arrived at the house that evening, witness answered that he could 
be mistaken. Witness testified he took the finger scrapings from the 
defendant around 10:30 or 11 Sunday night in the Captain’s room 
at the 3rd Precinct. Witness was asked whether, on his direct 
examination, he had stated that he saw furnace shaker turned over 
to Dr. Rosenberg on his second visit to 1633 L Street, and witness 
replied that that was right; that he was sure about that, and that was 
the only time he had seen the furnace shaker. 
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Dr. Richard M. Rosenberg testified that he is and has been for 4^ 
years a deputy coroner for the District of Columbia; that on Sun¬ 
day, August 22, 1937, at about 10 o’clock P. M., witness first learned 
of the death of Mrs. Anderson, and went immediately to the 3rd 
Precinct where he found Dr. MacDonald and Dr. Murphy, a num¬ 
ber of police officers, and the defendant. He remained there a half 
hour and saw the defendant. In witness’s opinion, the defendant 
was then not drunk, but had been drinking. After being at the 
precinct y 2 hour, witness went to premises 1633 L Street, ac¬ 
companied, as witness recalls, by everyone that was in the Captain’s 
room at the precinct. Witness then described seeing the couch in the 
living room from which the body had now been removed and de¬ 
scribed the stains that he saw. In the kitchen, there was a large 
stain of blood on the floor and there was some hair. Witness re¬ 
mained at the house until approximately midnight, when he returned 
to the station. At that time, the defendant was being questioned 
by the officers, and was answering their questions intelligently and 
coherently. Witness remained at the precinct from shortly after 
midnight until 3 o’clock, when he left tne precinct and went home. 
Witness did not see defendant after 1 o’clock. The following morn¬ 
ing, at about 10 o’clock, witness went to the precinct and the 
54 defendant was brought in in order that witness could get a 
specimen of blood for comparison. Witness then went to the 
house with certain officers. There, witness found spots on the cellar 
door, that is, the inner surface of the door leading to the cellar, just 
above the knob. Witness found spots on the steps leading to the 
cellar. Witness found spots on the wall at the foot of the cellar 
steps. The spots on the cellar door were on that side of the door 
where the steps were. On about half the steps were found spots of 
blood, averaging between a quarter to a half inch across. The mark 
above the knob of the door was a smear. There was a large spot of 
blood on the couch itself. On the couch cover, that extended to the 
floor, and on that side of the cover facing the room and near the 
north end of the couch, was a streak of blood, and there was a 
blood stain on the flood directly beneath that. No stains were ob¬ 
served between the couch and the front door of the apartment, nor 
between the front door of the apartment and the hallway leading to 
the cellar door. The witness then testified that he had taken speci¬ 
mens from all these spots, and had determined that they were fresh 
blood. The witness described, in some detail, how he arrived at this 
conclusion. Witness compared the hair found on the kitchen floor 
with Mrs. Anderson’s hair and they were identical. Witness found 
blood stains on the back of the fourth and fifth fingers of the left 
hand of the defendant. Dr. Murphy submitted finger nail scrapings, 
and witness found in the scrapings from the left thumb nail and the 
left middle finger nail, blood. On the right trouser leg of a pair of 
brown trousers (which witness identified as Government Exhibit 10), 
witness found blood stains. In some water taken from a tub in the 
basement and the inner surface of the trap, which was submitted to 
witness by Lieutenant Shimon, witness found blood. Witness iden¬ 
tified the trap, Government Exhibit No. 13. This was turned over to 
the witness by Lieutenant Shimon for examination. Witness iden- 
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tified Government Exhibit 12 as a handkerchief turned over to him 
by Lieutenant Shimon, and stated that the stains on that handker¬ 
chief were caused by a chemical used in making a blood test 

55 on it. The handkerchief gave a positive result of blood where- 
ever touched. It appeared to be bloody and then washed. 

Witness examined the shoes and they "ave a positive test for blood 
over the top of both tips. Witness identified Government Exhibit 
No. 15 as the shoes. Witness was also given a white shirt. The 
result of the examination of this shirt for blood was negative. Wit¬ 
ness identified Government Exhibit No. 11 as this shirt. Witness 
identified the furnace shaker as the shaker given to him for examina¬ 
tion and bearing a tag in witness’s own handwriting. This furnace 
shaker gave a positive test for blood wherever touched. An ice 
pick given to witness for examination revealed blood for a distance 
of 2% inches, beginning at the point. Witness identified the ice pick. 
Witness was unable to tell the age of the blood on the trousers and 
things of that sort. In the scrapings given to witness by Dr. 
Murphy, witness found reddish fibers which, in the opinion of wit¬ 
ness, were silk fibers such as one finds in cloth. 

On cross examination, witness was questioned whether he had, 
at the previous trial, testified that he took scrapings from defendant’s 
finger nails, and witness answered that he did not remember. Wit¬ 
ness testified he did give defendant a drink of whiskey, an ounce or 
an ounce and a half in the sergeant’s room the next day, because 
defendant was very nervous. Questioned again regarding the taking 
of finger nail scrapings, the witness testified that he did take scrap¬ 
ings of another suspect on that occasion, and it is possible that in 
his former testimony he got them confused. Witness reiterated that 
Dr. Murphy had turned over finger nail scrapings to the witness and 
witness stated he still has the containers with Dr. Murphy’s hand¬ 
writing. In answer to questions of defense counsel, witness ex¬ 
plained that the blood found on defendant’s trousers was not neces¬ 
sarily human blood. That was truq of all the blood found. The blood 
found typed as type 4 blood. The drink of whiskey which witness 
gave defendant on Monday morning was the only drink which wit¬ 
ness ever gave defendant. Defendant’s condition, at that time, 
Monday morning at 10 o’clock, was extremely nervous and the 
defendant acted like he had been on a binge, that is, he acted like 
he had been intoxicated for some time and was coming out of it. 
That is the only time he gave defendant a drink. When 

56 witness and defendant and others went back to the house 
around midnight, as witness recalls, the defendant had on a 

light coat, a raincoat, over what appeared to be underwear and stock¬ 
ings and slippers or shoes. Witness does not think it was raining 
then. There had been a storm. They stayed at the house about a 
half hour to an hour, then returned to the station house and took 
defendant to the Captain’s room. At the time McAffee was in the 
Captain’s office, he walked all right and could answer questions well, 
although he was garrulous and appeared to be under the influence of 
liquor. Witness testified that he took blood from the defendant and 
typed it and it was type 4 blood. 

On redirect examination, witness testified that he took a specimen 
of Mrs. Anderson’s blood, and that was also type 4 blood. Witness 
testified that type 4 is the commonest of all the types of blood, 43% 
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of all persons being of type 4. Witness further testified that Mc- 
Affee did not object in any way to witness taking a specimen of his 
blood, nor to any of the other tests that witness has described, but 
that the defendant consented to these tests. 

At this point, with the consent of the Court, and without objection 
of the defendant, counsel for the Government asked Dr. Christopher 
J. Murphy how many blows were, in his opinion, dealt on the skull 
of Mrs. Anderson, to which Dr. Murphy replied “Three, at least.” 

At this point, counsel for the Government announced, out of the 
hearing of the jury, that it had arrived at that point of its case 
where it was prepared to introduce evidence relating to certain verbal 
and written statements made by the defendant. Counsel for the 
defendant, being asked whether he desired a preliminary examina¬ 
tion on this subject, replied that he did, whereupon the Court ex¬ 
cused the jury. The proceedings which are related immediately fol¬ 
lowing, and until otherwise noted, were had out of the presence of 
the jury: 

John C. Dalglish testified that he is now retired from the Police 
Department, and living in Florida. In August, 1937, he was a 
57 member of the Homicide Squad of the Metropolitan Police 
Department. He was in his home on the night of August 22, 
1937, when he received a call about the homicide and went to the 
L Street address. The defendant was there. At about 9 o’clock, the 
witness left the house and went to the 3rd Precinct. The defendant 
was in the Captain’s room when witness saw him. Witness would say 
that the defendant was then under the influence of liquor. Defend¬ 
ant, at that time, made a statement about people who had visited 
those premises. He was then being questioned by various officers. 
He stated that a big, tall man by the name of Moran had been there 
that day, and that also a big fat fellow had been there, and that the 
defendant had overheard the fat man arguing with Mrs. Anderson. 
Witness did not pay much attention to the conversation, because he 
did not think the defendant was himself. Defendant seemed to be 
somewhat happy, which state witness attributed to the liquor defend¬ 
ant had in him. Witness had never seen the defendant before. The 
defendant was loud at times, but somewhat more reserved at other 
times. He used some words of profanity. He was in the Captain’s 
room for about an hour at that occasion. No threats were made to 
him, no violence done to him. He was not asked to make 
any confession. He was not given any promise of any sort. He 
was not to be benefited if he should confess. He was not accused 
at that time, but was questioned about his own activities and 
movements that day. At that time, witness thinks defendant was 
removed from the Captain’s office and started back toward the cell 
block. Witness was away for 2 or 3 hours, and returned to the pre¬ 
cinct about midnight, when he saw the defendant again in the Cap¬ 
tain’s room. Defendant was brought into the room just as witness 
arrived at the precinct. At this time, the coroner and deputy coroner 
were there. At this time, the defendant was questioned about the 
death of Mrs. Anderson and certain pieces of clothing witness 
believes were taken from the defendant at that time. Defendant 
was requested to take his pants off because there were spots on those 
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pants which were believed to be blood. Questioned whether the 
manner in which he was directed to do this was a request or 

58 a demand, witness stilted that the defendant was asked to 
remove his pants. They were not pulled from him; there was 

no loud tone of voice used; they just told him to take his pants off 
and he did so himself, willingly to all appearances. He did not 
utter the slightest protest or objection. When the trousers were taken 
from him, they were looked over thoroughly and put to one side. 
Witness did not see the defendant’s other clothing taken from him. 
There were probably three people talking to and questioning the 
defendant at that time. The defendant would be seated, but he 
would get up occasionally himself without being told to get up. He 
would just get up and stand and talk. Defendant did not make any 
requests. Witness does not recall whether defendant drank any 
water, nor whether defendant smoked any cigarettes. The defendant 
did not complain to the witness nor to anyone in the witness’s hear¬ 
ing. No one abused the defendant in any way, and the defendant 
did not appear to be frightened or under any other emotional stress. 
The defendant was questioned about the fat man again and about 
Mr. Moran and witness and other officers went to the Cathedral 
Mansions South and got Moran. As witness recalls, Moran’s name 
got into the case through some friends of Mrs. Anderson’s and de¬ 
fendant merely referred to him as a big tall fellow. It might have 
been that defendant mentioned Mr. Moran’s name. At the time the 
officers left the precinct to go and get Moran, McAffee had not been 
accused. Between 1 o’clock and shortly before 5 o’clock, officers 
Christian, Britton, Shimon and witness had been out the best part 
of the night. They got back to the precinct and were staying in the 
Captain’s room. Witness got a little hungry and suggested they go 
out and get something to eat. The others did not go, but witness 
left and got a cup of coffee. When witness returned to the precinct, 
a half or three quarters of an hour later, he learned that defendant 
and the other officers were in the back room on the second floor. As 
witness entered the room, he heard defendant say “Yes. I did it. I 
was the one that killed her.” Witness, being interested, got officer 
Christian to one side and Christian told him what had oc- 

59 curred during witness’s absence. At this point, witness stated 
he desired to correct testimony which he had given at the 

previous trial. At the previous trial, witness had testified that de¬ 
fendant was given clothing at the Homicide Squad room at police 
headquarters. Witness now wishes to correct that testimony and to 
say that the defendant was given clothing at the 3rd Precinct station. 
From the station, defendant was taken to 1633 L Street, where he 
took witness and the other officers down to the basement into the fur¬ 
nace room. Defendant took the shaker from that portion of it where 
it belonged and handed it to Shimon. 

Witness had seen defendant on two or three occasions during that 
night. No harm was done nor threatened defendant during those 
times. Witness’s own relations with defendant were friendly and 
there was no reason for them being otherwise; and when witness 
entered the back room of the 3rd Precinct where the defendant and 
the other officers were, the defendant did not show any signs of hav¬ 
ing been bruised, and there were no marks upon the defendant. The 
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defendant, at that time, asked for a gun and said he wanted to blow 
his brains out. The defendant did not, at that time, complain to 
the witness about any treatment he had received at the hands of those 
men or others. As witness recalls, the defendant was dressed in a 
large fitting gray suit of clothes when the defendant was taken from 
the station house to the premises at about 5 o’clock on the morning 
of August 23, 1937. It rained on the way over, and some few drops 
of rain struck the defendant going to the house, as they did all the 
others. At the house, the defendant showed the officers the shaker 
and the tubs where he said he washed off the shaker, and the hand¬ 
kerchief which he said he used for the purpose. Subsequently, the 
defendant was taken to the Homicide Squad office in the police 
headquarters, and there made a written confession. From the time 
the defendant was first under the witness’s observation until the 
defendant made this written confession, he was not threatened with 
violence, nor was any promise or inducement offered him for the 
purpose of obtaining a confession, and the oral and written 

60 confessions made by the defendant were both voluntary state¬ 
ments. 

On cross examination, witness testified that his impression was 
that the defendant was fully clothed as he was taken out of 1633 
L Street and taken to the precinct for the first time. Witness 
did not hear any officer say to the defendant that if he did not sit 
down or shut up he, the officer, would smack defendant’s face. De¬ 
fendant was taken from the station house to the premises at 5 o’clock 
of the morning of August 23 in the Homicide Squad car, which is 
a closed car and, at that time, defendant had a sort of grayish suit 
of clothes on that the officers had given him at the station. When 
witness went upstairs after being out to get a cup of coffee, Lieu¬ 
tenant Shimon and Sergeants Christian and Britton were there. At 
5 o’clock on Monday morning, when the defendant showed the shaker 
to the officers, the effects of the liquor had worn off to the extent 
that the defendant was undoubtedly himself, but he was nervous. 
He was not perfectly dry. He had got some few drops of rain 
as he was taken from the automobile into the house, and from the 
house to the automobile, and from the automobile to headquarters, 
but that was the only rain that struck him. At the time of the 
signing of the confession, the defendant was nervous and highstrung. 
Defendant asked for a gun to blow his brains out up in the Homicide 
Squad room. Witness heard him say it probably twice, once when 
he was making the confession, and once afterwards. 

On redirect examination, witness testified that the confession to 
which he was last referring was the typewritten confession. 

Joseph W. Shimon testified that he first saw the defendant around 
9 o’clock at the precinct. Witness remained there a very short time, 
talking to McAffee about a man who later was identified as Mr. 
Moran. On this occasion, the defendant was not subjected to any 
violence or threats of violence, nor was he, at that time, accused!. 
After half an hour, witness left the precinct and returned at mid¬ 
night, or shortly after. The defendant was in the cell block, 

61 sitting on a cot. There were others in that cell, or at least, 
there was another man. Witness went back and brought the 
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defendant to the Captain's office and defendant identified Mr. Moran, 
who was there, as the tall thin man defendant had referred to 
in his earlier conversations. Then defendant was taken out of the 
Captain’s office. He was abused in no way on this occasion, but 
simply questioned in connection with identifying the man. An hour 
later, the defendant was brought out again and questioned for about 
two hours, during which period he was not subjected to any threats 
or violence, nor was he given any promises or inducements. Witness 
left the precinct at 3 o'clock, at which time defendant was returned 
to his cell. Witness returned to the precinct at approximately 5 
o’clock. On that occasion, the defendant was taken from the cell 
block by Sergeant Christian and taken upstairs to the detectives’ 
room, of the 3rd Precinct, on the second floor. The defendant was 
then told that the statement he had made from about 1 o’clock to 
about 3 o’clock concerning Mrs. Anderson and his activities and her 
activities were false; that the officers had checked every angle and 
the defendant had lied concerning many facts and defendant was 
then accused of killing Mrs. Anderson He put his hands to his face 
and said that he had done a terrible thing, he had killed her. He 
wanted to kill himself. In fact, he had reached for Sergeant Chris¬ 
tian’s gun, begged for the gun, and said he wanted to kill himself; 
that he had killed the woman he loved. The defendant was asked 
how he committed the crime, and he stated he had struck Mrs. 
Anderson with an iron crowbar. He was asked to describe the crow¬ 
bar, and he said “It is the iron we use on the furnace.” Defendant 
further said “If you take me to the house, I will show you where 
it is.” Witness then testified, as did Mr. Dalglish, regarding the 
visit to the house. Witness further testified that at no time during 
witness’s observation of the defendant was the defendant subjected 
to any violence or threatened with any violence, nor was any promise 
or inducement made to the defendant, and the verbal and written 
statements of the defendant were voluntary statements. 

On cross examination, witness testified that when he first 

62 saw the defendant at 9 o’clock that evening, defendant had 
on a shirt, a pair of pants, and shoes. Witness did not go 
with defendant and other officers to 1633 L Street on the occasion 
before the visit there at 5 o’clock Monday morning. Dr. Rosenberg 
did not give defendant any whiskey at 3 o’clock in the morning. 
At 5 o’clock, defendant was pretty well out of his drunkenness and 
was in pretty good shape, but he was shaky. Witness took a coat 
and pair of pants off tne rack in the detectives’ room in the 3rd 
Precinct and gave this clothing to the defendant and defendant was 
dressed before he went out. 

In answer to questions by the Court, witness stated that at 9 
o’clock when witness first saw defendant, defendant was sound asleep 
in the cell and they had difficulty waking him. Witness poured 
water on his head to steady him. When witness first talked with the 
defendant at this time, defendant seemed to understand the ques¬ 
tions put to him and what information was wanted and gave the 
officers much assistance in locating Mr. Moran, and it was tne infor¬ 
mation which the defendant gave the officers that enabled the officers 
to locate Mr. Moran. At 12 o’clock, when the witness next saw the 
defendant, the defendant was awake, sitting in the cell block, and the 
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defendant was steady and talking coherently. The defendant identi¬ 
fied Mr. Moran who was actually there. At all times, during the 
period covered by witness’s testimony, the defendant answered each 
question coherently, and at no time did the defendant make any com¬ 
plaint about the treatment he was receiving. He did not complain 
about any physical discomforts until about 10 o’clock Monday morn¬ 
ing when he complained about feeling ill and shaky and his nerves 
were bad. After ne had made his written confession at police head¬ 
quarters, the defendant was taken back to the 3rd Precinct. Up to 
the time that the defendant made and signed his written confession 
at police headquarters, he had not made any complaints of physical 
discomfort. He had not made any protests against witness’s ques¬ 
tions, but was in a very good frame of mind, and sat there and 
laughed and joked for quite a while. Throughout the period, 
the defendant did show evidences of intoxication and of coming 
<53 out of an intoxicated state. 

Counsel for the defendant then further questioned the wit¬ 
ness. Witness testified that the defendant tried to grab officer 
Christian’s gun at 5 o’clock in the morning, and wanted to commit 
suicide. Witness further testified that defendant was in better con¬ 
dition when he made his verbal statement and written statement 
than he was later. “Q. The man was in a poor condition as to so¬ 
briety? He was just coming out of a drunk and had all the appear¬ 
ances of a man coming out of a drunk? He was nervous? A. He 
was shaking.” 

William V. Christian testified that he has been on the force 
nearly 14 years; that in August 1937 he was attached to police head¬ 
quarters; that witness reported for work at headquarters at midnight, 
August 22, 1937, and shortly thereafter left headquarters in company 
with Inspector Thompson and went directly to the 3rd Precinct, 
arriving there about 15 to 20 minutes after midnight. Witness and 
the others were in the Captain’s office there when a short time after 
their arrival, the defendant was brought into the office from the 
cell block. This was the occasion when defendant identified Mr. 
Moran. Shortly thereafter, witness and other officers left the pre¬ 
cinct and witness came back about 15 or 20 minutes before 5 o’clock 
in the morning on August 23, 1937. Witness had other prisoners 
in the cell block. Witness was talking with these other prisoners 
when defendant asked witness about his trousers. Witness said to 
defendant “You will get your trousers when we have the truth.” 
Defendant was taken out of the cell block and defendant, witness, and 
detectives Shimon and Britton went to the second floor rear in the 
detectives’ room, where defendant was questioned. Sergeant Dal¬ 
glish was out to get a cup of coffee, and he returned, and that is 
when defendant stated he had committed the crime and grabbed 
for witness’s gun and said he wanted to kill himself, and kept on 
trying to get the gun. Witness said to defendant “No, all you do is 
keep on telling the truth.” Then defendant went on telling how 
he had struck the woman over the head with a crowbar, and 
64 witness asked defendant where it was and defendant said 
“Just take me over there, and I will show you.” Defendant 
and witness and the other officers then went to 1633 L Street into 
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the basement and there defendant identified certain articles that were 
later taken into possession by the police for evidence. After defend¬ 
ant was in the house for some little time, he came outside—witness 
had hold of defendant all the time—and went up a little areaway 
in the rear of the house, and pointed out a house where lived a lady 
with a baby, whom defendant had seen in front of 1637 L Street 
with Mrs. Anderson on that Sunday afternoon. Sergeants Dalglish 
and Shimon knocked on the back door of this house, and witness and 
defendant stood at the gate. The lady came to the back door and the 
other officers asked her if defendant had been arguing with Mrs. 
Anderson in front of the house on Sunday evening:, and this lady, 
who was Mrs. Balas, stated that it was a damn lie. Thereafter, 
defendant was taken to police headquarters where statement in writ¬ 
ing was obtained from him. 

At no time was the defendant struck by anybody, or kicked, or 
subjected to any sort of violence. He was not threatened with violence 
of any sort; he was not promised that if he would make a confession 
something good would result, and lie was not given any promises, and 
nothing of that sort happened. He was not deprived of any physical 
comforts and he did not complain of the treatment he was receiving. 

On cross examination, witness said that he was certain that the 
defendant had on a coat and a pair of trousers when he was taken to 
the apartment building at 5 o’clock Monday morning. Witness stated 
he did not recall having testified at the previous trial that the de¬ 
fendant was given a pair of trousers and a coat at police headquarters 
after the visit at 5 o’clock Monday morning to the apartment. Witness 
further testified that at 5 o’clock when witness went to the cell in No. 3 
Precinct to take defendant upstairs, defendant was then in his under¬ 
clothes. From the apartment witness, defendant, and the other officers 
went to police headquarters, and it was then raining quite hard. In 
answer to a question by the Court, witness stated that defendant 
65 had stated to the officers in the witness’s hearing that Mrs. Balas 
and her baby were in front of the house Sunday afternoon when 
defendant and Mi's. Anderson had a quarrel. Defendant had made 
this statement between midnight, August 22. and 1 o’clock A. M., Au¬ 
gust 23. Witness was then asked by the Court who it was that had 
suggested that the defendant and the officers go to the rear of Mrs. 
Balas’ house at about 5 o’clock, Monday morning, and witness testified 
that he believed that one of the officers asked defendant if defendant 
could point out the house, and that then defendant did take them up 
to the little areaway and pointed out the house. Witness was with the 
defendant at the gate, and witness heard the conversation between the 
other officers and Mrs. Balas. Questioned what part of the defendant’s 
statement Mrs. Balas said was a lie, witness answered that part where 
defendant said Mrs. Balas had heard the defendant arguing or quar¬ 
reling. Witness further said that the house that defendant pointed 
out was in fact the house where Mrs. Balas lived. 

At this point, counsel for the Government announced to the Court 
that the other witness to the defendant’s confession, Mr. Harry 
Britton ; a police officer, had all his teeth extracted four days before and 
it was impossible for him to come to court and to testify. Govern¬ 
ment Counsel further announced that the other witnesses being Cap¬ 
tain Miller of the 3rd Precinct, Inspectors Keck and Thompson of 
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police headquarters and the stenographer who typed the written 
confession, were relatively unimportant on this preliminary examina¬ 
tion. Counsel for the Government stated that all those witnesses, 
except Mr. Britton, were available and would be called if defense 
counsel desired. The Court then inquired of defense counsel if he 
wished to have those witnesses called. Defense stated that that would 
not be necessary, but defense counsel would stipulate that those wit¬ 
nesses, if called, would testify substantially as the printed transcript 
of record of the first trial showed they had then testified. Accord¬ 
ingly, by stipulation, the following testimony was read into the 
record: 

“Thereupon Inspector Bernard W. Thompson was called as 
66 a witness on behalf of the United States and upon examination 
testified that he went to No. 3 precinct at about midnight of 
August 22,1937, and that some time between one and two o’clock A. M., 
he saw the defendant in the captain’s office of the precinct at which 
time the defendant was being questioned by several officers. Mr. 
Moran was being questioned at the time until McAffee was brought 
into the room to identify him, if possible. Defendant and Moran 
identified each other. Defendant gave the officers several statements 
about friends of Mrs. Anderson whom the officers were looking up and 
investigating, and through information furnished by the defendant to 
the officers the officers were investigating certain facts and circum¬ 
stances during the night. After being out working on several leads 
which defendant had given out the officers would return to the 3rd 
precinct; that during this time the defendant was not threatened 
by anybody and did not complain about the treatment he was receiving, 
nor about insufficient sleep, food, or clothing. 

“Thereupon the Government further to maintain its issues joined, 
produced Captain Arthur E. Miller, who, upon examination, testified, 
that he saw the defendant in his office at No. 3 precinct between the 
hours of 8 and 9:30 o’clock on the evening of August 22, 1937; that 
at that time the defendant was being questioned by two men and 
that he was somewhat intoxicated.” 

“Thereupon Captain Ira E. Keck was called as a witness on behalf 
of the United States and upon examination, testified that he went to 
No. 3 precinct at about 8:30 P. M., on August 22, 1937, where he 
questioned the defendant several times in the captain’s office at the 
station house; that he took the defendant to the premises of 1633 L 
Street, N. W., some time before 12 o’clock and then returned him to 
No. 3 precinct again; that when he had the defendant at 1633 L 
Street, N. W., on this occasion, the defendant expressed a desire to 
be taken to the basement of the house where he thought he 
66VJ> left a bottle of whiskey, expressing a desire that he wanted a 
drink. The captain further testified that the defendant was 
intoxicated during the entire course of the evening, and that at 3 
o’clock in the morning, the defendant was talking in a rambling man¬ 
ner. Upon cross examination, the witness testified that the defend¬ 
ant was dressed in a suit of pajamas at the time he took him to 
1633 L Street, N. W., and that he showed signs of being intoxicated 
at 3 o’clock in the morning. During the entire time witness was in 
the precinct, he heard no one charge the defendant with the crime, 
but the officers were attempting to extract from the defendant names 
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of deceased’s associates which the officers followed up, resulting in 
the arrest of one of them, and they were looking for another man 
who happened to be out of the city at the time; that as a result of 
information given by the defendant the officers would leave the 
precinct to investigate and thereafter would report back to the pre¬ 
cinct. Defendant was not threatened and did not complain. On 
cross examination witness stated that the defendant showed signs of 
being intoxicated at 3 o’clock in the morning, though he was Detter 
than he was in the forepart of the night.” 

“Thereupon detective Harry Britton was produced as a witness on 
behalf of the United States, and upon examination testified that he 
went to 1G33 L Street, on August 22, 1937, at about 6 o’clock in the 
evening. That he saw the defendant in the captain’s office at No. 3 
precinct some time around 9 o’clock, that he was in and out of the 
precinct during the course of the night and several times he saw the 
defendant in the captain’s office. That he saw the defendant upstairs 
at No. 3 precinct at 5 o’clock in the morning; that he accompanied 
the defendant and other officers to 1633 L Street, N. W., and then to 
headquarters. During the time witness saw the defendant at 1633 
L Street, defendant appeared to be fairly normal and when ques¬ 
tioned there about articles found on the premises the defendant made 
intelligent replies, and defendant said the handkerchief found in the 
tub in the basement was the one with which he had washed the 
67 shaker. Defendant did not at that time complain about being 
talked to nor about the treatment he was receiving. Upon 
cross examination, the witness stated that the defendant was pos¬ 
sibly a bit nervous on the morning of the 23rd; that he was wet and 
had on some makeshift clothes.” 

Thereupon the defendant introduced testimony on the preliminary 
examination out of the presence of the jury. 

H. H. Saunders. Jr., testified that in August 1937, he was in charge 
of a garage on L Street, directly across the street from 1633 L Street. 
The Friday before the Sunday Airs. Anderson was killed, witness saw 
defendant about 7 o’clock Pi M. and several times thereafter until 
midnight, and he was drunk. Defendant was very drunk on the next 
night, Saturday night. On Saturday night, at about midnight, de¬ 
fendant was coming out of the basement where he lived and couldn’t 
walk up the steps, and fell, and had to crawl up the steps on his hands 
and knees. Witness did not see defendant again until Sunday night 
when the officers were bringing him out of the house, and at that time, 
defendant appeared to be still drunk. 

On cross examination, witness testified that on this last occasion the 
witness was as far from the defendant as the witness chair is from 
the front door to the court room. 

Willtam McAffee testified that he was 72 years of age the third 
day of June, 1939: that on Friday he was drunk; that he had been 
drinking; that he has been drinking ever since he was bom: that he 
was the first one who saw Mrs. Anderson on Sunday morning. She 
knocked on the front door of the store (this means the door leading 
from the pavement in front of 1633 L Street into the basement quar¬ 
ters). She asked witness for a drink and witness gave her some 
whiskey. Later, she called her niece, Miss Lucas (Mrs. Rossi) and 
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asked her to get her change for some money to send witness for some 
whiskey. Witness went around to Sumner Court and brought her 
half a pint of whiskey and gave it to her, but witness didn’t 

68 drink any of that. He just gave it to her and came back 
downstairs. After that, Mrs. Rossi went to work. Mrs. 

Anderson told witness, “Let’s get some more whiskey.” Witness got 
Mason to get him half a pint of whiskey. When Mason brought the 
whiskey, Mrs. Anderson asked Mason if he would get her a half pint 
of whiskey. Mrs. Anderson requested witness to give Mason a drink 
of whiskey, but witness told Mrs. Anderson that Mason didn’t drink. 
Witness and Mrs. Anderson drank the half pint of whiskey in front of 
Mason. Then Mrs. Anderson sent Mason for more, and Mrs. Ander¬ 
son and witness drank that. They didn’t have enough. Then they 
wanted more whiskey. Witness was going across street to the garage 
to find Mason, and he saw Mrs. Balas ana her baby in front of 1633 
L Street, and he asked her, could he get the baby a Coca Cola or a 
cone. Mrs. Balas told him no. Mrs. Anderson was standing in the 
front door, waiting for witness to see Mason to get whiskey. Wit¬ 
ness went around in Sumner Court and got a quart of whiskey and 
brought it back. This was not repeal whiskey; it was Maryland com 
whiskey. Mrs. Anderson and witness drank that, and by drinking it, 
that knocked witness clean off his feet, because it was different whiskey 
from what witness had been drinking. In the meantime, another 
bootlegger came and brought some whiskey. Witness first said at 
the time he thought it was a white man, but he is quite positive it 
was a colored man because he knows who it was. After witness drank 
the corn whiskey, a lady came there. Witness was on the couch. At 
this point, witness was asked: “Q. Do you remember being at the sta¬ 
tion house? A. No, sir.” Witness then testified that on Monday 
evening, he was cold and wet, and was lying on the floor, wet and very 
cold, and he called them and told them he was cold, and they brought 
him a blanket and put it around him. 

On cross examination, witness testified that he was in the basement 
of his apartment and Mrs. Anderson was with him when he lost con¬ 
sciousness. Just before this, a lady came in that witness saw here in 
court. Mrs. Anderson was awful drunk and witness was drunk. Wit¬ 
ness said, “Mrs. DeLozier, I am glad you came, because Mrs. 

69 Anderson is threatening to lay down in my bed, and I know 
that you will take care of her.” Questioned as to who this lady 

was, witness answered, “Mrs. Ileana DeLozier, 1208. She was the 
same age as Mrs. Anderson and worked at the same place and had 
two boys.” After she came, witness does not know what happened. 
Witness lay down. Witness left Mrs. Anderson and Mrs. DeLozier 
talking. Witness remembers Mrs. DeLozier telling Mrs. Anderson, 
“You stayed up on 17th Street last night, and I won’t say with what,” 
Witness lay down and heard them talking and was happy to lay down 
because he knew they knew each other. Witness does not remember 
anything after that until he was cold (meaning Monday evening). 
The time when this happened, witness would say, would be about 
4:30 or 5 o’clock, but witness does not know. Witness would guess 
that this was an hour and a quarter or something like that after wit¬ 
ness saw Mrs. Balas in front of 1637 L Street. "Witness would say it 
was about 4:30 or 5, as near as witness can guess. 
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Whereupon, the Court announced that he thought that the question 
of the voluntariness of the confession should be left to the jury, 
inasmuch as an issue of fact was raised. To this announcement, the 
defense counsel stated he would take an exception, whereupon the 
Court directed that all the witnesses that had testified before the 
Court in the preliminary examination retire again to the witness 
room. Defense counsel indicated he wanted that done. Thereupon 
the Court directed that the jury be brought in, and the jury was 
brought in, and the following described proceedings were had in the 
presence and hearing of the jury. 

Joseph W. Shimon testified as he had just previously testified in 
the preliminary examination, except as hereinafter indicated. When 
witness first saw* McAffee at the 3rd Precinct at 9 o’clock Sunday 
evening, witness asked defendant questions concerning a tall, thin, 
man. Defendant stated that this tall, thin, man visited Mrs. Ander¬ 
son that day, or had been in the building. Thereafter, wit- 

70 ness and the other officers went and got Moran, and brought 
him back to the precinct. Thereafter, for two hours, between 

1 and 3 A. M., Monday morning, August 23, witness and others ques¬ 
tioned the defendant. * On this occasion, the defendant answered the 
questions clearly and coherently. He stated that Mrs. Anderson was 
a heavy drinker; that she kept company with Mr. Moran, and also 
with a big, fat man that ran a parking lot on 17th Street by the cor¬ 
ner of the alley. He said Mr. Moran had been at the house that 
day, and shortly after he left, this fat man came into the house 
through a back door, and that he cussed out Mrs. Anderson about 
her drinking, and then left. He went on to tell about Mrs. Anderson 
entertaining men, and then said he went out and got men for her; 
that she used his bed, and on many occasions defendant was forced 
to stay out in the street while Mrs. Anderson entertained men in 
his bed. He said this could be verified by people living next door 
in the house, people who knew the situation there and were aware 
of it. He also requested that the officers go to the garage across the 
street, and talk to the employees there who would tell the officers 
that on many occasions defendant was forced to spend the night in 
the garage for the reason stated. During this conversation, the 
defendant was not accused of the murder. After this conversation, 
the defendant was returned to the cell, and witness left the station 
house. While away, witness talked to various persons. Witness re¬ 
turned to the precinct a few minutes before 5 o’clock and defendant 
was then in the cell. Sergeant Christian brought the defendant out 
of the cell block, and they took the defendant to the detectives’ room 
on the second floor, anS the witness told the defendant, at that 
time, that the witness had checked on the statements that he had 
made concerning Mrs. Anderson, her conduct, and those men sleep¬ 
ing in his bed with Mrs. Anderson, and that witness had talked to 
the men at the garage. Witness then told defendant that the state¬ 
ments he had made were false. Defendant then put his hands to 
his face and said, “I killed her. I want to die.” Defendant said he 
wanted to commit suicide. Witness then described how defendant 
and witness and the other officers went to the premises. Wit- 

71 ness testified that everything in the basement of these premises 
was covered with dust, but that the furnace shaker was no- 
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ticeably clean. Witness testified that the defendant stated that 
he had washed the shaker off, and showed the set tubs where he had 
done it, and said he had used hot water, powdered soap, and kerosene. 
Witness then identified Government Exhibit No. 12, being a hand¬ 
kerchief as looking like the handkerchief witness picked out of the 
tubs, which handkerchief defendant said he had used in washing 
off furnace shaker. This handkerchief had been turned over by 
witness to Dr. Rosenberg. Witness turned over the shoes and the 
trap to Dr. Rosenberg. Witness identified Government Exhibit No. 
16, being a written statement signed by the defendant. This state¬ 
ment was typed by detective Ellery, who was then attached to the 
Homicide Squad. Witness then testified that no violence, threats 
or promises preceded the written or oral statement. Witness testi¬ 
fied that defendant was not drunk when he signed that statement. 
Witness testified that the defendant was in very good condition at 
5 o’clock on Monday morning; that he was sober, and thoroughly 
understood the questions put to him, and knew what he was talking 
about. 

On cross examination, the witness testified that the defendant 
was not wet. Witness does not recall that the defendant complained 
about being cold, and witness believes he would recall it if the de¬ 
fendant had so complained. Defendant was not wet and cold, and 
did not say he was. Defendant was coming out of a drunk on 
Monday morning. Defendant was fully clothed while being taken 
from No. 3 Precinct to 1633 L Street at 5 o’clock on Monday morn¬ 
ing, and also when he got to police headquarters from 1633 L Street. 
Witness is positive that Officer Christian did not give defendant 
clothing at police headquarters. Questioned whether witness had 
not, at a previous trial, testified that when they left police head¬ 
quarters, it had been raining, and the defendant and all of them were 
wet, witness answered that he could have so testified because there 
was some water on them. After the defendant had made his 
written statement at headquarters, and was taken to No. 3 
72 Precinct, defendant said he was nervous and wanted a drink, 
and whiskey was given him. The defendant seemed to be more 
nervous at 10 o’clock than he had been at 7 o’ clock. 

William V. Christian testified that he went from police headquar¬ 
ters to the 3rd Precinct shortly after midnight, and saw McAffee 
there; that witness and other officers left the precinct about 3 o’clock 
and made certain investigations, and returned to the precinct about 
5 o’clock. Witness had some other prisoners at the time, locked up 
in the cell block. Witness was back there speaking to them, and 
McAffee arose and said, “When are you going to give me my 
trousers?” Witness said, “When you tell the truth.” At that time, 
defendant was taken out of the cell block to the detectives’ room on 
the second floor, and shortly thereafter he confessed that he had 
killed Mrs. Anderson, and volunteered to take the officers to the house 
and show them where the crowbar was that he had used, and then 
they went to the house. Defendant picked the furnace shaker off the 
furnace and handed it to Lieutenant Shimon and said that was 
what he had killed Mrs. Anderson with, and then said he had washed 
the shaker with a handkerchief that was lying in the wash tub. Wit¬ 
ness then testified about defendant’s statement that Mrs. Balas had 
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■witnessed a quarrel between defendant and Mrs. Anderson, and the 
interview with Mrs. Balas in the defendant’s presence in the rear 
of Mrs. Balas’ house. Witness identified the written statement, and 
stated that it was voluntarily made by the defendant, and that the 
defendant was then sober, and his mind was clear. Witness stated 
that the defendant was quite jovial at the time of the making of 
the confession. 

On cross examination, witness testified that the room to which 
the defendant was taken from the cell block in No. 3 Precinct was 
a room used as a detective room, where the officers have their lock¬ 
ers in which they keep articles of clothing, and where they take 
prisoners to talk to. Witness testified that defendant said, “Let 
me have your gun. I want to kill myself. I loved that 
woman.” 

73 Arthur Edward Miller testified that he was Captain of the 
3rd Precinct; that he was present at the precinct when the 

defendant was brought from 16553 L Street to the 3rd Precinct at 
about 8 o’clock on Sunday night, and witness remained there for about 
two hours after which he left and went home, and did not see the 
defendant again until 10 o’clock Monday morning (after the con¬ 
fession had been made). At no time was defendant threatened, or 
abused, and when witness saw defendant, defendant could talk pretty 
well. Witness would not say defendant was drunk. Defendant 
appeared to have been drinking for some time considerably before 
that. 

On cross examination, the witness testified that Captain Keck and 
the deputy coroner were talking to the defendant when the witness 
got there. Witness would not say that defendant was, at that time, 
intoxicated. ' 

Ira E. Keck testified that he is a captain of the Police Department; 
that he received a call regarding Mrs. Anderson’s death, and went to 
1633 L Street on Sunday, August 22, 1937, and defendant was at the 
house at that time, and was taken from the house to the 3rd Precinct 
while the witness was still there. Witness remained at the precinct 
until between 3 and 4 o’clock Monday morning, and did not talk 
with the defendant after that, and did not see him again until after 
the defendant had made his statement. Witness then testified that 
nothing, no threats, nor violence, llor abuse, nor promises, were made 
in witness’s presence. Witness testified that when he left the pre¬ 
cinct between 3 or 4 o’clock on Monday morning, the defendant had 
what witness would term a hangover. 

On cross examination, witness testified that the defendant remarked 
that he had a bottle of whiskey that he had left in the house. Wit¬ 
ness was then questioned regarding his testimony at the previous 
trial at which he said defendant had expressed a desire for a drink 
and witness said that if he had so testified, that was his testimony 
now. Witness testified that when he last saw the defendant at 

74 3 o’clock in the morning, the defendant was talking incoher¬ 
ently at times, but he seemed to have his mental faculties in 

some respects. 
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Bernard W. Thompson testified that he is an inspector of the 
Metropolitan Police Department, and was in August 1937; that on 
the night of the murder, he went, in company with Detective Sergeant 
Christian from police headquarters to the 3rd Precinct, where they 
saw the defendant. This was around midnight, and, at that time, 
witness would not say defendant was drunk, but would say he had 
been drinking. Defendant answered questions very intelligently. 
Witness was in Captain Miller’s office, and at that time Captain 
Keck, Detective Shimon, Detective Sergeants Dalglish and Britton 
were there, and also the coroner. Deputy Coroner Murphy, and later 
Deputy Coroner Rosenberg. When witness last saw the defendant 
at 3 A. M., witness would say defendant was normal. Defendant 
was not abused, or threatened, nor was any promise or other induce¬ 
ment made to obtain a confession from the defendant. 

On cross examination, the witness testified that when the witness 
left the precinct, Captain Keck took Mr. Moran home. 

John C. Dalglish testified substantially as he did at the prelim¬ 
inary examination on the confession. During the course of his testi¬ 
mony, counsel for the defendant objected to testimony by the witness 
regarding a verbal statement made by the defendant. At that time, 
the Court stated that it would be understood that any statements of 
defendant which witness testified to would be admitted, if at all, over 
the objection of counsel for the defendant. Witness identified the 
defendant’s statement, and witness’s signature thereon, and stated 
that when the defendant signed that statement, he was sober. Wit¬ 
ness also testified that the statement was voluntary. Witness testified 
that at 12 o’clock, midnight, August 22, 1937, the defendant was still 
in such a drunken condition that, as a police officer, witness would 
not take much of a statement from him. Witness testified that 
75 defendant was undoubtedly nervous, but he was not shaking, 
and the first shaking witness noticed in defendant was when 
defendant attempted to sign his name to the confession. Witness 
thereupon testified that he was mistaken in his testimony at the 
previous trial, in which he said that the defendant had been given 
clothing at police headquarters when he arrived there to make his 
written statement. Witness testified that the fact was that the man 
was already clothed when taken to headquarters. Questioned whether 
defendant and the officers got wet going from 1633 L Street to police 
headquarters Monday morning about 7 o’clock, witness testified that 
he and the other officers were quite wet long before they took the 
defendant from the station after 5 o’clock that morning. Witness 
testified that he stayed out in the rain at Cathedral Mansions when 
they first got to Mr. Moran’s apartment. Witness testified that it 
was raining when they went from the station house to 1633 L Street. 
Witness would not say that they got a soaking. They got the 
amount of rain that would hit one going from an automobile to the 
premises. Witness did not hear McAffee say at headquarters that 
he was cold and ask for a blanket. 

William Ellery testified that he is now retired from the Police 
Department, but he was a member of the Department in August, 1937, 
and his duties were of a clerical nature in the Homicide Squad. Wit- 
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ness testified that he typed the statement of the defendant in this case, 
and identified Government Exhibit No. 15 as that statement. Wit¬ 
ness testified that the defendant talked, and as he talked, the witness 
wrote the words the defendant said, and after the defendant finished 
his statement, Sergeant Dalglish asked the defendant questions, and 
the defendant made answers to the questions, and the witness wrote 
down those questions and those answers. At the conclusion of this 
writing, defendant was told by Sergeant Dalglish that if there were 
any mistakes in the statement, the defendant should make those mis¬ 
takes known, and they would be corrected according to the defend¬ 
ant’s wishes. The defendant did not have his glasses, and Mr. 
Shimon went out of the office and came back with a pair of 

76 glasses, and the defendant said he could not read with them. 
Then, if witness remembers rightly, Sergeant Dalglish went to 

a drawer of a desk in the Homicide Squad, and took out one of those 
magnifying glasses, and the defendant held the magnifying glass up 
and just took his time and read the statement, and after that he 
signed the first sheet, and the second, and also the third sheet of the 
statement. Witness testified that, as he observed it, this statement 
was a voluntary one on the part of the defendant. The written state¬ 
ment was thereupon offered in evidence, and admitted in evidence 
over the objection of the defendant. Thereupon, counsel for the 
Government read from the statement the following sentence: “I have 
been knowing Henrietta Anderson for about two years and I have 
been going with her that long. Me and her fell out on account of 
Annie May Johnson, 212 Ivey Street, Rocky Mount, North Carolina.” 
Counsel for the Government then asked the witness who supplied 
the name Annie May Johnson, and the address 212 Ivey Street, Rocky 
Mount. North Carolina, and witness replied that the defendant sup¬ 
plied them, and did not have to refer to any letters or other memo¬ 
randum for that purpose. 

On cross examination, the witness testified that the defendant was 
very nervous and shaky. Witness did not smell any whiskey on the 
defendant, but witness could not catch defendant’s breath. Witness 
testified that the defendant did not have his glasses; that he could 
not read with the glasses that Mr. Shimon provided, but that when 
he got the magnifying glass, the defendant read the statement of his 
to himself, ana witness could hear the defendant mumbling to himself 
as he read the statement. 

Alice H. Rice testified that she was a clerk in the Chief Clerk’s 
Division of the Veterans’ Administration; that in August, 1937, Mrs. 
Anderson was also employed in that office as clerk; that the witness 
remembers the occasion when Mrs. Anderson was killed; that the 
witness knew Mrs. Anderson personally; that the witness knows, of 
her personal knowledge arid recollection, that Mrs. Anderson 

77 worked all day Friday, August 20. 1937, and until 12:30 P. M., 
Saturday, August 21, 1937, and witness, who has custody of the 

records, has produced the records of that office, which show the same 
thimr. 
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Thereupon, counsel for the Government read the statement of the 
defendant as follows: 

“Office of the Homicide Squad, 

Met. Police Department, 
Washington , D. C ., Monday , August 23, 1037. 

“Re: The Death of Henrietta B. Anderson—white—36 years August 

22, 1937 

“Statement to Major McAffee—colored—70 years—1633 L. St., 
NW., (Basement) by Det. Sgt. J. C. Dalglish of the Homicide Squad: 

“Major McAffee you are held on account of the death of Henrietta 
B. Anderson—above described—who came to her death at 6:25 PM 
August 22, 1937—being pronounced dead by Dr. Fry of Emergency 
Hospital, at 1st floor—rear apartment of premises 1633 L St., NW., 
said death the result of numerous blows to her head fracturing her 
skull. You have made a verbal statement covering the facts of your 
connection with the death of this woman. I now ask you to repeat 
that statement so that same may be placed in typewritten form. You 
understand vour statement is being made voluntarily and we are not 
offering you any promises in order to get you to make this statement 
and also knowing that this statement will be produced at your trial 
for the death of this woman when it becomes necessary to try you. 
After hearing what I have just told you, do you care to repeat your 
statement ? 

“Statement: I have been knowing Henrietta Anderson for about 
two years and I have been going with her that long. Me and her 
fell out on account of Annie May Johnson, 212 Ivey St., Rocky 
Mount, North Carolina. She is a school teacher. I told Miss Ander¬ 
son that I would give up Annie May if she would give up the tall 
man. Last Thursday, August 19, 1937 Miss Anderson went down 
to the Beach and stayed out all night and me and her 
8 got to fighting the next day Friday. She stayed home all 
day Friday—drunk. I fell cut again yesterday. I said that I 
wanted to go down town and she told me that I was going nowheres. 
I was in front of 1633 L St., NW., and then I went over to the garage 
across the street and she came out with an ice pick and called me 
and she went over and talked with the little lady who had the baby 
and then I went down to the cellar of 1633 L St., NW. Then she 
came home and me and her got to fussing again and I hit her with 
my fist. 

“She followed me down the cellar with the ice pick and that is 
where I got the crowbar or shaker and then me and ner goes upstairs 
and she laid on the bed and told me I was going to bed with her and 
I tells her I wasn’t and then I hits her over the head with the crow¬ 
bar twice and she was on the bed at the time. I was standing by 
the bed. The first time I hit her with it she turned over and then 
I hit her again and I don’t remember hitting her more than twice 
with that crowbar, or shaker. Then I left her and went on down¬ 
stairs with the shaker and washed it off in the set tub and I put the 
shaker back on the furnace and then I went to bed. That's all I 
know about it. 


(Signed) Major McAffee. 
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‘•Questioned by Det. Sgt. J. C. Dalglish of the Homicide Squad: 

Q. Major, you were jealous of Henrietta's attentions to this big 
tall man whom you refer to, is that right? 

A. Yes, sir; she was going to marry him. 

Q. How do you know she was going to marry him ? 

A. She told me. I told her before she would marry him, I would 
kill her. She stopped me from marrying Annie May. 

Q. When did you tell Henrietta that you would kill her? 

A. Last week" when she told me she was going to marry this fat 
man who came to the house. He is the one who carried her down 
to the beach and they stayed all night. 

Q. Then it was the fat man you were jealous of and not the tall 
man, is that correct ? 

79 A. Yes. sir. 

Q. Major, yesterday afternoon, August 22, 1937, when Hen¬ 
rietta went down in the basement with you. as you say, with the ice 
pick in her hand, she did not attempt to stab you at that time did 
she? 

A. I kept her from it by getting the shaker and me and her went 
back upstairs. 

Q. At this time did Henrietta go up before you ? 

A. I was right behind her going upstairs. 

Q. At that time did you have the shaker in your hand? 

A. Yes, sir. 

Q. Did she at that time go into her living room and lie down on 
the couch ? 

A. Yes, sir. 

Q. After she laid down on the couch was she lying on her face? 

A. Yes, sir; and that was the time I hit her. 

Q. Did you notice, just before you struck Henrietta when she was 
lying on her face, if she had the ice pick in her hand at that time? 

A. I don't know. 

Q. After you struck her the first time, Major, she rolled over from 
her back to her stomach, is that correct ? 

A. Yes, sir. 

Q. Did you strike her while she was facing you or while she was 
looking away from you ? 

A. She was looking at me while I was talking about killing her 
for going with the fat man. 

Q. When you struck her the second time was she on her back or 
stomach ? 

A. She was on her stomach; when I hit her the first time she rolled 
ever. 

Q. Have you any idea, Major, as to what time it was when you 
struck Henrietta Anderson with the shaker? 

A. I don’t know what time it was. 

Q. Do you happen to know the name of the fat man you refer to 
in your statement ? 

80 A. No, sir. 

Q. Have you ever seen that fat man around 1633 L 
St.N.W.? 

A. Yes, sir—he came there yesterday and he cussed her and I heard 
him say ‘Huh, Huh—I told you about this G D thing’ and then he 
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went away and then me and her got to drinking good then. I then 
asked her if she had been talking to him about me. She said that if 
she did it was none of my damn business. 

Q. When you carried the shaker down in the basement, after strik¬ 
ing Henrietta with it. why did you wash the blood from the shaker? 

A. Because I didn’t believe that the police or anyone else would 
believe I did it. 

Q. Was there, by any chance, Major, a similar case to this one that 
brought the idea to your mind to kill Henrietta? 

A. Nothing but that man and if she hadn’t told me she was going 
to marry that man she would be living. 

Q. Do you happen to know what that fat man does for a living? 

A. No, sir; but I think she told me he worked at a garage or a 
tilling station somewhere. 

Q. Major, I am now showing you an iron furnace shaker 
$'22-31-42-09—and ask you if this is the furnace shaker you struck 
Henrietta Anderson with August 22, 1937? 

A. Yes, sir; and I washed it off after I did it. 

Q. That is the same shaker that you showed us and the same shaker 
that was taken from 1633 L St. N. W., this morning, is it not? 

A. Yes, sir. 

(Signed) Major McAffee. 

Q. Is there anything further you care to add to your statement at 
this time that you have not already told us? 

A. That’s all and I have told you the truth. 

Q. Can you read and write ? 

A. Yes, sir. 

“By Det. Sgt. J. C. Dalglish: 

81 “Then Major, I want you to take this statement and the 
questions and answers and read them over carefully and if 
there are any changes whatsoever, you wish made in the same just 
make those changes known and they will be corrected, according to 
your wishes. 

(Signed) Major McAffee. 

Witnesses: 

J. C. Dalglish. 

Joseph W. Shimon. 

Harry H. Britton. 

William V. Christian. 

“Typed by Precinct Detective William R. Ellery of the Homicide 
Squad.” 

The written statement was then exhibited to the jury, and the 
jury’s attention was directed to the defendant’s signature on each of 
the three pages. The Government then offered in evidence, the 
furnace shaker which was admitted. The Government offered in 
evidence the piping from the trap which was admitted. The Gov¬ 
ernment offerea in evidence the shoes which were admitted. The 
Government offered in evidence the trousers and handkerchief which, 
over objection of the defendant, were admitted. The Government 
then inquired whether the defendant would object to the shirt being 
admitted in evidence. The counsel for the defendant replied they 
would object. Thereupon, counsel for the Government stated that 
the shirt and the ice pick would not be offered in evidence. Counsel 


52 


WILLIAM McAFFEE VS. UNITED STATES 


for the defendant then stated that no objection would be made either 
to the shirt or to the ice pick, whereupon these articles were offered 
and received in evidence. 

Whereupon the Government rested its case. 

Thereupon, counsel for the defendant requested that Government 
witness, John C. Dalglish, be recalled for further cross examination. 
Without objection, this was done and the witness was asked why the 
defendant was shown the furnace shaker at police headquarters when 
he was making his written statement, when the shaker had also been 
shown to him at 1633 L Street. The witness replied this was 

82 always the proper procedure. 

Whereupon the defense opened its case, and the following 
persons, each being first duly sworn according to law, testified, under 
oath, as indicated. 

H. H. Saunders testified substantially as he had at the preliminary 
examination. 

On cross examination, the witness testified that the defendant was 
a drinking man, and witness had never seen him absolutely sober. 

William McAffee testified that he had known Mrs. Anderson for 
two years; that he was janitor of the apartment house at 1633 L 
Street; that he had lived there 25 years with Judge Manning; that 
he had been drinking for two or three days prior to Sunday, August 
22,1937; that he let Mrs. Anderson in the front door of the basement 
quarters at about 8 or 9 o'clock Sunday morning, August 22, 1937. 
Defendant said to Mrs. Anderson, ‘‘Madam, you look awfully nice. 
Have you been to Mass?” Witness does not remember what Mrs. 
Anderson replied. Witness had a pint of Wilkins Family, and also 
a half pint that he had drunk out of, and witness and Mrs. Anderson 
drank it all up. Mrs. Anderson stated she would send for some more 
after a while. Later Mrs. Anderson called witness upstairs, and Mrs. 
Anderson asked Mrs. Rossi to give her change for some money to 
send defendant after whiskey. Defendant went around to Sumner 
Court and got a half pint of whiskey and gave it to her. Defendant 
went downstairs and aid not drink any. Later, Mrs. Anderson called 
defendant and said, “Let’s get some whiskey.” Defendant got a half 
pint. After defendant and Mrs. Anderson drank that, Mrs. Anderson 
suggested they get more, and witness called Mason, and asked Mason 
to get them some whiskey. Mason got a half pint of whiskey, which 
witness and Mrs. Anderson drank in Mason’s presence. Mrs. Anderson 
asked witness, “Why don’t you give Mason some?” and witness an¬ 
swered, “Mason don’t drink.” Mrs. Anderson then sent Mason after 
some whiskey. Mason went and got the whiskey and brought 

83 it to the door and gave it to witness, and witness and Mrs. An¬ 
derson drank that. Later witness went to look for Mason, and 

he saw Mrs. Balas sitting out on a bench in front with the little baby, 
and he asked her to let him take the baby and give him some ice cream, 
and Mrs. Balas said, “No, Major.” Witness could not find Mason, and 
witness went into Sumner Court, but couldn’t buy any more bonded 
whiskey, so he bought a quart of Maryland corn whiskey. He 
brought that back, and he and Mrs. Anderson drank it. Witness 
does not know whether they drank it all up, or not. It knocked wit- 
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ness off his feet. Then another bootlegger came in the back, and 
witness bought another half pint of Repeal whiskey. After that, 
Mrs. Ileana DeLozier, 901 Evarts Street, Northeast—1208 Evarts 
Street, Northeast—she was the age of Mrs. Anderson and had two 
sons, William and Joseph—she came in and witness told her he was 
glad she came, and witness lay down and went to sleep, and the next 
thing he knew anything about this case was Monday evening at the 
station house. 

On cross-examination, witness testified that he told Mrs. DeLozier 
he was glad she came because he knew that she knew Mrs. Anderson, 
and would take care of her. Witness refused to answer the question 
as to whether he had, on the preliminary examination, testified that 
Mrs. Anderson wanted to lie down in his bed. Witness testified that 
he had not mentioned this incident in his testimony at the first trial 
in October 1937 and said he couldn’t think, a man drunk as he was. 
He stated he did not see Mrs. DeLozier until Mr. Beach had him on 
the stand questioning him about what he had said. Mrs. DeLozier 
was then sitting in tlie court room, and witness kept looking at her, 
and Mr. Beach accused witness of looking at witness’s lawyer. 

Witness testified that he had lived in Washington about 26 or 27 
years, and that he was born in St. Thomas, Virgin Islands, Danish 
West Indies. He stated he had known Mrs. Anderson for two years. 
Asked whether it was true that he had been going with her, he 
answered that it was positively not so. He testified that he did have 
a girl friend named Annie May Johnson, and in answer to the 
84 question where she was living, witness testified from the stand, 
without referring to any note, “212 Ivey Street, Rocky Mount, 
North Carolina.” Witness testified that when he first met Annie 
May Johnson, five years ago, she lived there. Then, however, wit¬ 
ness testified that, about five years ago, Annie May Johnson lived 
at Tarboro, North Carolina; that her people owned a plantation 
down there, and that is why she boarded there, teaching school, that 
she was a school teacher. Witness wrote her letters, and she wrote 
witness letters. Witness does not remember how Annie May Johnson 
signed her letters to witness. This writing of letters had started 
just about a year or about six months before witness got arrested, 
and the letters would be two or three weeks apart. Questioned as 
to where Mr. Ellery, who typed witness’s statement at police head¬ 
quarters, got the information as to Annie May Johnson’s name and 
address, witness replied, “I don’t know. I don’t know, sir, because 
I would have died before I told him.” Questioned as to where Mrs. 
Anderson was on the Friday preceding the Sunday of her death, 
witness answered, “Before, I said she stayed home drunk, but I could 
have made a mistake, because I was drunk myself all that week. I 
could have made a mistake.” Witness testified that he did plan to 
marry Annie May Johnson. Questioned as to whether Mrs. Ander¬ 
son prevented him from doing it, witness replied no, that Mrs. Ander¬ 
son didn’t know anything. Witness doesn’t remember telling those 
officers about Annie May. Witness does not know whether he signed 
the statement shown him. Witness came to on Monday evening, 
and outside it looked kind of dark. Witness was then in a cell at 
the 3rd Precinct, on the floor, with water on him. Witness does not 
remember whether there was anybody in the cell with him or not. 
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Witness told the officers he was cold, and they gave him a blanket to 
put around him. Witness then went back to sleep. Next day, the 
officers came in and gave witness some coffee. This was Tuesday. 
The officers told witness about what he had signed, and he told them 
he had not signed anythin", and asked them what they had him there 
for. They said, “Well, we know all about it because we got 
85 Annie May's letters.” Witness cannot say which one of the offi¬ 
cers said that to him. Witness cannot say whether it was one 
of the officers who was investigating the case. Witness said there 
were 8 or 10 officers around him on Monday evening when he woke 
up from being cold. Questioned as to when he noticed 8 or 10 officers 
around him, he then replied it wab Tuesday. He then testified they 
were not around him, but were walking on the outside. Witness 
testified he never fired the furnace at 1G-1-1 L Street. He stated he 
could see the furnace shaker on that furnace every time he turned 
around, and he knew it was there; Witness identified his shoes and 
trousers, but said he never saw the shirt before. Witness had plenty 
of handkerchiefs, but does not remember whether the one shown him 
was his or not. Witness knows nothin" about the ice pick shown 
him. Mrs. Anderson never chased witness with an icepick. Witness 
never claimed she did. Mrs. Anderson had no reason to chase wit¬ 
ness with an ice pick. Witness is sure he did not see Mr. Valine on 
Sunday. Thereupon, counsel for the defendant closed, stating, "That, 
is our case." Government counsel then stated. ”1 have a question of 
each of the several officers, your Honor." 

Thereupon. John C. Dalglish was called in rebuttal, and was 
questioned whether he ever saw any letters supposed to have belonged 
to the defendant. Objection was made to this question. Thereupon, 
the question was withdrawn, and the Government also rested. There¬ 
upon. the defendant announced that, with the agreement of Govern¬ 
ment counsel, it was stipulated that if Dr. Christopher J. Murphy, 
Deputy Coroner, were recalled u;> the stand, he would testify from 
his examination of the body of Mrs. Anderson that there was no 
indication that it had been stuck with an ice pick. 

Thereupon, counsel approached, tin* bench, and counsel for the de¬ 
fendant made an oral motion to take the case from the jury on the 
question of first degree murder. This motion was overruled and an 
exception was noted. Thereupon; the defendant offered ‘JO prayers for 
instructions to the jury, numbered 1 to 20. inclusive. Prayers 
8G numbered 1. 2. J. 5. 0. 7. 10. 11. 12, 13. 10. 10. and 20 were 
granted by the Court. These prayers were as follows: 

1. You are instructed as a matter of law that the defendant is 
presumed to be innocent. lie is not required to prove himself inno¬ 
cent or to produce evidence at all on that subject. In considering 
the testimony you must consider and view it in the light of this 
presumption with which the law clothes the defendant. It is a 
presumption that abides with him throughout the trial of the cast* 
until the evidence convinces each individual juror of his guilt beyond 
all reasonable doubt. 

2. You are instructed that a reasonable doubt is that state of 
the mind, which, after the entire comparison and consideration of all 
the evidence, leaves vour minds in that condition that vou can not say 
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you feel an abiding conviction of the truth of the charges. It is 
an honest misgiving generated by the insufficiency of the proof. 

3. You are instructed as a matter of law that the burden of proof 
is always upon the prosecution. It is not sufficient to establish a 
probability though a strong one. arising from the doctrine of chance, 
that the fact charged is more likely to be true than the contrary, but 
the evidence must establish the truth of the fact beyond a reasonable 
doubt. 

5. You are instructed as a matter of law that if from the testimony 
there is a probability of defendant's innocence, that is a just ground 
for a reasonable doubt and, if such probability exists in this case you 
can not convict this defendant. 

0. The District of Columbia law describes the crime of murder in 
the first degree as follows: "Whoever, being of sound memory and 
discretion, purposely and of deliberate and premeditated malice 
* * * kills another, is guilty of murder in the first degree.*’ The 

burden of proving each essential element of the offense is placed upon 
the prosecution, and until each essential element is established to your 
satisfaction beyond any reasonable doubt, you can not return a verdict 
of guilty as indicted. You are instructed as a matter of law 
87 that before you would be justified in returning a verdict of 
guilty of murder in the first degree you must find that the 
defendant had formed prior to the killing, with deliberation and 
premeditation, a purpose to kill the deceased. 

7. You are instructed as a matter of law that the District of Colum¬ 
bia Code describes murder in tin 1 second degree as follows: "Who¬ 
ever with malice aforethought kills another is guilty of murder in 
the second degree." Malice aforethought comprehends a heart re¬ 
gardless of social duty and a mind bent on mischief. It is an act 
of a generally depraved, wicked, .and malicious spirit. It is an act 
done with a depraved mind and attended with circumstances which 
indicate a wilful disregard of the rights or the safety of others. If 
you find after your deliberation that tlie killing, no matter how 
malicious, was not the result of premeditation and deliberation as 
has been defined, or if the evidence therein is evenly balanced, your 
verdict can be no higher than murder in the second degree. 

10. The Court instructs the jury that drunkenness is not an excuse 
for crime: but in all cases where a jury find a defendant guilty of 
murder, they have to determine the degree of crime, it becomes neces¬ 
sary for them to inquire as to the state of mind in which the defend¬ 
ant acted, ami in the prosecution of such an inquiry his condition 
as drunk or sober, is proper to he considered. The degree of the 
offense depends entirely upon the question whether the killing was 
wilful, deliberate, or premeditated: and upon that question it is 
proper for the jury to consider evidence of intoxication, in order to 


• let 


ermine 


question as to whether the defendant's mind was 


capable of that deliberation and premeditation which, according as 
they are absent <>r present, determine tla* degree of the crime. 

If you find that lie was intoxicated to such an extent that he could 
not have formed a purpose of intent to kill: or that he was so intoxi¬ 
cated that he could not deliberate or premeditate over an intent to 
kill, then he could not be convicted of murder in the first degree. 
88 11. Manslaughter is tin* unlawful killing of a human being 

without malice aforethought. It occurs when a homicide is 
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committed at the time of mutual combat, or when it is committed in 
passion and hot blood induced by great provocation. 

12. The Court instructs the jury that every material fact, whether 
direct or circumstantial, essential to the establishment of the guilt of 
the accused, must be proven to the satisfaction of the jury beyond 
all reasonable doubt. 

13. The Court instructs the jury that the accused, being charged 
with crime is entitled to have the benefit of all the principles of law. 
and the rules of practice as laid down by the Court, designed to safe¬ 
guard life and liberty, and therefore, the jury must not regard in 
the slightest decree prejudicial to; the defendant, the fact that his 
counsel may have entered an objection to the admission of certain 
evidence, and asked for tin* consideration of certain matters out of 
the presence of the jury. Such a fact is of no importance and must 
have no place or thought in the consideration of this case: nor is anv 
importance to be attached to any question asked by counsel which 
the Court did not permit to be answered. 

1(>. The jury are instructed that in determining whether the aliened 
confession or confessions were voluntary or not they should con¬ 
sider the relation of the parties: the conversations between the officers 
and the defendant, if any: the time and place where the alleged con¬ 
fession or confessions took place: the physical condition of the 
defendant : and all the circumstances surrounding its making. 

lit. You are instructed that if you conclude under the evidence and 
instruct ions to disregard the written and signed confession you can 
not convict the defendant of murder in the first decree for the reason 
that the evidence is insufficient in the absence of the confession to 
sustain such a verdict. , 

20. You are instructed that if you should find that the defendant 
had formed a deliberate and premeditated desijrn to kiil. and, 
SI) in pursuance thereof, voluntarily got drunk for the purpose 
of nerving himself for it.- arcompli.-hment you can not convict 
the defendant of murder in the first decree, if, at the time of the 
killing, he was so drunk as to be unable then to deliberate upon and 
premeditate the murder. 

The defendant's prayers numbered 4. s. 0. 14. l‘». 17. and IS were 
refused, and to the refusal thereof, exception was duly taken. Those 
prayers are as follows: 

4. You are instructed as a matter of law that the evidence herein 
is circumstantial and the accused I can not be convicted of murder in 
cither of its degrees if the facts produced in evidence are consistent 
with innocence of the>c crimes unless the evidence as a whole convinces 
you beyond a reasonable doubt and excludes every oth r reasonable 
hypothesis but guilt. 

5. If you believe beyond a reasonable doubt that the defendant is 
guilty of some grade of culpable homicide but you have a reasonable 
doubt as to whether he is guilty of first or second decree murder 
or manslaughter you are instructed as a matter of law that you can 
not find him guilty of a higher offense than manslaughter. 

9. The Court instructs the jury that while it is not necessary for 
the Government to prove motive, yet the absence of proof of motive 
might be considered a circumstance in the defendant’s favor. 

14. The Court instructs the jury that although you may believe 
from the evidence that the accused understood the nature and charac* 
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ter of his net, and its consequences, and had a knowledge that it 
was wrong, and criminal, and a mental power sufficient to apply that 
knowledge to his own case, and to know that if he did the act he 
would do "wrong*- and receive punishment, yet if you believe that 
withal he did not possess a will sufficient to restrain the impulse 
that may arise from a diseased mind, from whiskey, you must find 
him “Not Guilty/* 

!">. The jury are instructed that if they believe from the whole 
evidence that at the time of committing the acts charged in 
90 the indictment the defendant was suffering from such a per¬ 
verted and deranged condition of his mental faculties as ren¬ 
dered him incapable of distinguishing between right and wrong, or 
unconscious at such time of the nature of the acts charged in the 
indictment while committing same, or where, though conscious of 
them and able to distinguish between right and wrong, and to know 
that the fads were wrong, yet his will, the governing power of his 
mind, was otherwise than voluntarily, so completely destroyed that 
Ids action was not subject to it but beyond his control, it would be 
their duty to acquit the defendant, and in such event their verdict 
should be not guilty. 

17. The Court instructs the jury that drunkenness does not aggra¬ 
vate a crime or increase its penalty, but, on the contrary tends to 
alter it by negativing tin* mental capacity necessary for the specific 
intention known in tin* law as malice, which is necessary for the 
commission of the crime of murder in any of its degrees: and that 
what would constitute murder in the first or second degree may be 
reduced to manslaughter by partial intoxication, if such intoxication, 
coupled witii other provocation on the part of the deceased, tended 
to arouse the defendant's mind to sudden uncontrollable passion and 
anger. 

is. In order that you may convict of murder in the first degree yon 
must find that, at the time of the doing of the act which resulted in 
the death of deceased, the defendant entertained what is known as 
deliberate and premeditated malice: and. before you may convict the 
defendant of murder in tin* second degree, you must find from all 
the evidence that, in doing the act which resulted in death, he was 


actuated by malice aforethought. T 


?! fl 


t (*!’ 


consideration and com¬ 


parison of all the evidence, you find that the defendant was. at the 
time of the doing of the fatal act. intoxicated, and/or otherwise pro¬ 
voked and incited to extreme, uncontrollable passion and anger, and 
that his degree of intoxication : nd provocation was so great a< to 
render him incapable of delilieration and premeditation, or of enter¬ 
taining malice toward the deceased, then he could not properly be 
convicted of murder in either of its degrees. 

91 The Government then offered one prayer for instruction. 

being Government's Prayer No. 1. No objection was made 
by the defendant to this prayer, and it was granted by the Court. 
That prayer is as follows: 

1. If von find that the defendant killed the deceased, and that at 
the time of the killing there existed adequate legal provocation to 
cause a reasonable man to be put into a state of sudden passion, it 
will then be for you to consider whether this defendant was in fact 
in such a state at the time he killed the deceased. In determinin'! 
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whether he was or was not, you shall take into consideration the 
state of intoxication, if any. that you find the defendant was in at 
the time of the killing. If you find that he did kill the deceased in 
a sudden heat of passion caused by adequate provocation, your verdict 
should be guilty of manslaughter. 

Thereupon, counsel for the Government made the opening argu¬ 
ment to the jury. No objection was made by counsel for the de¬ 
fendant to any part of Government counsel’s opening argument. 
Thereupon, one of counsel for the defendant argued the case to the 
jury, and read and discussed all the prayers and instructions to the 
jury which had been offered by the defendant and granted by the 
Court. Then the other counsel for the defendant argued to the jury, 
and concluded his argument by reading to the jury Government 
Prayer Number One. Then counsel for the Government made the 
closing argument to the jury, and again no objection was made by 
counsel for the defendant to any part of said argument. Thereupon, 
the Court instructed the jury as follows: 

The Court. Gentlemen of the jury, the charge of the court in a 
trial of this nature must necessarily be quite lengthy. I will make 
mine as brief as I can. I ask you to follow me carefully, so that 
when you take the case under consideration you will feel that you 
do understand the principles of law which are applicable thereto. 

The indictment charges, in substance, that William McAffee, other¬ 
wise known as Major McAffee, contriving and intending to kill 
Henrietta B. Anderson, purposely and of his deliberate and 
92 premeditated malice did, with a furnace shaker, strike and 
kill the said Henrietta B. Anderson. 

That is a charge of first degree murder, the penalty upon con¬ 
viction of which is death. 

You must be impressed, by reason of the grave nature of the charge, 
with its importance in the public interest, on the one hand, and that 
of the defendant on the other. You will be conscious, I am sure, of 
the solemn duty which rests upon you to decide the case fairly and 
impartially upon the basis of the evidence, without any feelings of 
sympathy, prejudice, or other emotion. 

It is the duty of the court to state the law of a case to the jury. 
It is the duty of the jury to accept the law as it is given by the court. 
I am sure you will cheerfully do that in this case. 

You have heard certain instructions read by counsel. They were 
submitted to me and received my approval as correct statements of 
the law of this case. You will treat them with the same considera¬ 
tion that you would if I had read them to you myself. 

The indictment itself is no proof of guilt. The action of the 
grand jury in returning the indictment is no evidence of guilt. An 
indictment does not call upon the defendant to prove his innocence. 
Under American criminal jurisprudence the burden rests upon the 
Government to establish guilt beyond a reasonable doubt. 

What is this term “reasonable doubt” which you hear many times in 
the trial of every criminal case? It is a doubt based upon reason. 
It is such a doubt as, after a full and fair consideration of all the 
evidence, will leave a jurors mind so undecided as that he cannot 
say he has an abiding conviction of the defendant’s guilt; that is, a 
settled conviction, one which he feels will stand by him in the future, 
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and if perchance a thought occurs to him of his action in joining in 
the conviction of the defendant, he will, upon reflection, be justified 
in his mind and conscience that he did the righteous thing. 

Now, from what I have said it must be apparent to you 

93 that a reasonable doubt is not one based upon a whim or 
caprice, upon imagination or conjecture, or arising by reason 

of a hesitation to convict from feelings of sympathy or mercy. It 
is what the term so clearly implies—a doubt based upon reason, 
supported by a conscientious judgment. 

It is not necessary that proof of guilt be established beyond all 
doubt and to an absolute certainty. Ordinarily the happenings be¬ 
tween men cannot be proved with that degree of certainty. The law, 
realizing that to be so, does not require proof to an absolute certainty. 
Yet, as a fair shield of protection to one accused of crime, before he 
shall be deprived, by a verdict of guilty, of his good name, his liberty, 
or his life, the law does require that his guilt shall be established 
beyond a reasonable doubt. 

This indictment, charging murder in the first degree, necessarily 
has included within its allegations charges of those lesser degrees of 
unlawful homicide, which are murder in the second degree and man¬ 
slaughter. 

You are therefore presented with those questions: Is the defendant 
guilty of any one of the three degrees of unlawful homicide? If so, 
which one ? Or is he not guilty ? 

Let us consider, first, the crime of murder in the first degree. 
Briefly stated, it is the killing of a human being purposely and with 
deliberate and premeditated malice. What are the elements that go 
to make up this crime; that is, those essential facts which must be 
established beyond a reasonable doubt before murder in the first degree 
can be found against a defendant? 

First, there is the element of malice. The act must be a malicious one 
in the eyes of the law. It is a term which has a different meaning from 
that which is given to it in its ordinary lay sense. It does not neces¬ 
sarily involve those malevolent feelings of anger, hatred, ill-will, 
jealousy. In law it is the intentional doing of a wrongful act to the 
injury of another without legal justification. As applied to the crime 
of murder it is the intentional infliction of the fatal blow under 

94 circumstances which present no legal justification, as where the 
act springs from an evil disposition and is done under circum¬ 
stances which clearly denote a heart regardless of social duty and 
fatally bent on mischief. 

Malice is the basic element of murder, both in the first and second 
degrees. It is one of the elements which must be found to support 
either one of those degrees of murder. 

What is the next element entering into murder in the first degree? 
It is premeditation. The act must be done with premeditation. Pre¬ 
meditation is the formation of the intention to kill, the formation of 
the positive design to kill. There must have been formed in the de¬ 
fendant’s mind the specific, positive intention to kill Mrs. Anderson. 
That would constitute premeditation. 

But those two elements, if present, are not sufficient to establish 
murder in the first degree. If, springing from this element of malice 
there is formed by premeditation a positive design to kill, it must be 
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followed by deliberation; that is, there must be second thought upon 
the design. It must be considered. There must be reflection, medita¬ 
tion upon it. And as a result of such deliberation there must have 
followed a determined, fixed, and positive intention to kill pursuant 
to the preconceived design. If as a result thereof the fatal blow is 
struck by reason of such premeditation and deliberation springing 
from this element of malice, then you would have those elements which 
constitute the crime of murder in the first degree. 

Therefore it is for you to determine, in considering the question of 
murder in the first degree, was the act done with malice aforethought 
as I have defined that term? Was it followed by premeditation, a 
positive intent to kill? Did there then occur deliberation, that is, 
consideration and reflection upon the preconceived design to kill? As 
a result thereof did the defendant come to the fixed and determined 
purpose to kill Mrs. Anderson ? If he did, did he execute that purpose 
by striking her and killing her with the furnace shaker? 

Those are the elements. Each and all of them must be estab- 

95 lished beyond a reasonable doubt in order to constitute murder 
in the first degree. Consider the evidence fully, fairly, and 

dispassionately upon those questions, and determine whether or not 
in your combined judgment you do believe those elements have all been 
established beyond a reasonable doubt. If so, your verdict will be 
Guilty of Murder in the First Degree. If, however, you have any 
reasonable doubt, then you will give the defendant the benefit thereof 
and pass on to a consideration of Murder in the Second Degree. 

Murder in the Second Degree is the killing of a human being with 
malice aforethought; that is, this element of malice which I have 
fully explained to you. It does not involve premeditation, neces¬ 
sarily, nor deliberation. They are the distinguishing features that 
divide Murder in the First Degree from Murder in the Second Degree. 
The comparison between the two is this element of malice that exists 
in both and forms one of the bases of both. 

Now, in order to constitute Murder in the Second Degree the kill¬ 
ing must have been done with an expressed or implied intent to kill, 
for, as you will recall, that is what this term “malice” means. It 
means the intentional doing of a wrongful act to the injury of an¬ 
other without legal justification. Therefore, if this element of malice 
exists in this case, it must be either by the formation of an express 
intention to kill followed by the act, or else it must be the intentional 
infliction of the blows which resulted in death, under such circum¬ 
stances as that death would be the natural and probable consequence 
of the injuries thus inflicted. In other words, if one uses an instru¬ 
ment upon another, of such a nature and in such a way and under 
such circumstances as that such use would naturally and probably 
result in the death of that individual, then the jury may infer that 
he did intend to kill; hence that there was implied in his act this 
element of malice, upon the legal principle that one is chargeable 
with the natural and probable consequences of an act intentionally 
done by him. 

So that with reference to Murder in the Second Degree, 

96 consider whether or not there has been established beyond a 
reasonable doubt those elements which constitute that offense. 

If, in your fair judgment, that crime has been established in all its 
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elements, then your verdict would be Guilty of Murder in the Second 
Decree. Otherwise you would give the benefit of any reasonable 
doubt you may have upon that score to the defendant, and you would 
not convict him of Murder in the Second Degree, but would pass on 
to a consideration of the crime of Manslaughter. 

Manslaughter is the killing of a human being without malice 
aforethought, without this same element of malice which I have so 
fully explained to you. Manslaughter may occur in many different 
ways. I will not attempt to explain the entire subject to you. I will 
only speak of those possible aspects under which it may be considered 
in connection with this case. 

If one is attacked or threatened by another, as a result of which he 
is thrown into a sudden passion of anger and hot blood or of frenzy 
and fear, and if while in the throes thereof he strikes a fatal blow 
upon the one so attacking or menacing him, so that his act is one 
of impulsive reaction to the passion or frenzy which has overcome 
him, rather than the product of reason, it is manslaughter rather than 
murder. 

The law recognizes the weakness of human nature, its frailties, 
when beset by circumstances which engender hot blood or fear, and 
with the recognition of those physical and mental reactions which 
grip one at the moment, it takes the view that such an impulsive act 
is stripped of the element of malice, and hence one who strikes under 
such circumstances, even though the fatal blow is unjustified, should 
not be regarded with that severity that one should be who inflicts 
the fatal blow as a result of reason rather than impulse. It gives the 
benefit of that distinction to a defendant who strikes under those 
circumstances, and holds him guilty of manslaughter rather than of 
murder. 

And so in this case, if you shall find beyond a reasonable doubt 
that the defendant was beset with an attack by Mrs. Anderson or 
was put in fear by her, and while in hot blood or frenzy thus 
97 engendered he struck the fatal blow, your verdict will be 
Manslaughter. 

But if you have any reasonable doubt as to that, having there¬ 
tofore examined the higher degrees of homicide, you would neces¬ 
sarily acquit him altogether. That would be so because, if 
in your review of these various degrees of homicide, you entertain 
a reasonable doubt that he is guilty of any of them, he must have 
the benefit of that doubt and be acquitted. 

Now, I have omitted any reference to the facts of this case, and 
I wish to do so throughout my charge except where it may be 
necessary to make reference to some particular fact. In doing so 
you will understand that I am not attempting to convey to you any 
suggestion as to what your finding should be upon any question of 
fact, and you will not take any reference I make to any evidence 
as a suggestion or intimation of what your conclusions should be. 
It rests solely within your province to decide the questions of fact 
in this case. It is your responsibility, and I would do nothing to 
interfere with the free exercise of your functions in that regara. 

As I understand the respective contentions of the Government on 
the one hand and the defendant on the other, the contention of the 
Government is that the defendant is guilty of murder in the first 
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degree; that he did kill Mrs. Anderson under circumstances which, 
from the evidence, establish beyond a reasonable doubt those ele¬ 
ments of malice, premeditation, and deliberation which constitute 
murder in the first degree. 

On the other hand, stating the defendant’s position in its broadest 
and most favorable aspect, it is this, that the Government fails to 

S rove his guilt of any degree of homicide beyond a reasonable 
oubt; therefore he should have the benefit thereof and be acquitted. 
Or, if it has proved guilt, it fails altogether to prove him guilty of 
murder in the first degree, because it is contended that there is lack 
of evidence of premeditation and deliberation which are necessary 
requisites to support a verdict of Guilty of Murder in the 
98 First Degree, and that at the most your verdict can be Second 
Degree Murder or Manslaughter, according as you find the 
facts to be. 

If I have not stated those contentions fairly as to both sides, coun¬ 
sel may correct me after I have finished my statement. 

The contention is made on behalf of the defendant that he cannot 
possibly be guilty of Murder in the First Degree, because he was, 
at the time of the killing, so overcome by the effects of alcohol which 
he had drunk as that he did not have the mental capacity to premedi¬ 
tate and deliberate upon such an act. 

Ordinarily drunkenness is no defense to crime. One who volun¬ 
tarily drinks alcoholic beverages and brings upon himself a state of 
intoxication can not, generally speaking, urge it as a defense against 
some criminal act which he may commit. That is a rule which arises 
out of public policy, and it is supported as being in the best public 
interest for the maintenance of the peace and good order and security 
of a community. However, there are certain crimes which have as 
one of their elements a particular state of mind which must exist at 
the moment of the commission of the crime in order to constitute 
that crime. That is so as to murder in the first degree. As you 
have observed, there must, as to murder in the first degree, be present 
those active processes of the mind which produce the elements of pre¬ 
meditation and deliberation, the actual formation of the design to 
kill, and the actual deliberation upon that design. 

Now, if one is so overcome by alcohol as that his mind is so far 
affected as to render him incapable of thought sufficiently to pre¬ 
meditate and deliberate, there would necessarily be lacking those 
elements which are necessary to support the crime of Murder in the 
First Degree. 

Applying that to this case, then, the question is whether, if you 
find beyond a reasonable doubt that the defendant did inflict the 
fatal blows, was he at the time so overcome by alcohol as that he 
did not possess that functioning of his mental processes sufficiently 
to enable him to premeditate and deliberate as to that offense. 
99 Was he before, and at the moment of the commission of that 
crime, in that state which would render him incapable of pre¬ 
meditation and deliberation? If so, then he could not be convicted 
of murder in the first degree by reason of the absence of those essen¬ 
tial elements going to make up the crime of murder in the first degree. 
Hence, at the most he could not be convicted of more than murder in 
the second degree. 
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Murder in the second degree does not necessarily involve the forma¬ 
tion of a specific, positive intent to kill. You will recall that I 
explained the term “malice” as it relates to murder in the first degree 
and pointed out that the element of malice might arise by implication 
out of the circumstances of the killing itself, whereby death followed 
the intentional infliction of a blow naturally and probably bringing 
about death. So, if the defendant was in a drunken condition, bereft 
of sufficient mental capacity to form a positive intention to kill, yet if 
there was present enough mentality whereby he intentionally inflicted 
the fatal blows, and they were blows which naturally and probably 
would result in death, then you have a right to infer this element of 
malice, regardless of his drunken condition; and if you believe, there¬ 
fore, that the death of Mrs. Anderson did come about in that way, 
and by implication find malice resulting from the circumstances I 
have suggested, and those things are proven to your satisfaction 
beyond a reasonable doubt, your verdict should be Murder in the 
Second Degree. 

Now, this brings me to a subject of importance. It concerns the 
contentions which are made by the defendant. They relate to the 
statements of the defendant allegedly made at the third precinct about 
5 a. m. on that Monday when it is testified that he admitted that he 
had killed Mrs. Anderson with a shaker, and of those later oral state¬ 
ments which followed after he was taken to the house and pointed 
out certain articles and made certain statements concerning his acts. 
Let us call them the oral confession of the defendant. Then we have 
what has been referred to as the written confession of the defendant 
which, it is claimed, was made at police headquarters about 
100 7:30 a. m. of the same Monday, by oral statements of the 

defendant taken down on the typewriter, read by the de¬ 
fendant, and signed by him. 

Of course admissions or confessions freely and voluntarily made by 
o.ie possessed of his senses and knowing what he is saying and doing 
are evidence tending to prove guilt. That is important evidence 
bearing upon the question of guilt. The contention is here made, 
however, that these admissions and statements, whether oral or writ¬ 
ten, were not voluntary and free; that they were the product of a 
mind benumbed or confused by alcohol, made at a time when the 
defendant himself had no understanding or realization of what was 
going on or what he was saying. 

If that be true, then the statement, whether oral or written, would 
not be voluntary. A voluntary statement in the form of an admission 
or confession would necessarily have great weight. Yet if involun¬ 
tary it would have no weight at all, because it would not be the 
product of the free will and understanding, and it should be 
disregarded. 

It is also contended that beyond the state of intoxication in which 
the defendant was at the time there were other circumstances which 
militate against the voluntary nature of the statements and confes¬ 
sions. It is contended that he was subjected to physical discomfort; 
that he was harassed and oppressed by the officers, and that the com-, 
bination of these circumstances operating upon his intoxicated and 
confused mentality further tended to affect the voluntary nature of 
the confession and did, in fact, render it not the product of a free 
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will, but rather that by all the circumstances, physical and mental, 
all the facts, the discomforts which it is claimed he was subjected to, 
the harassment, and those things, all tended to subject him to the will 
of his questioner, and made any statement, oral or written, which 
came from him involuntary by reason of his drunken condition and 
by force and pressure of the physical conditions which have been 
argued to you. 

It is for you, fairly and impartially, in the light of the evidence 
and your understanding of human nature, to examine into the 

101 question as to whether or not the statements were voluntary. 
If you believe they were not, you should altogether disregard 

them, put them altogether out of your mind, both those which may be 
favorable to the Government on the one hand and to the defendant 
on the other, altogether wipe them out as evidence in the case, and 
consider the case and reach your conclusion solely upon the basis of 
the other evidence in the case. 

If, on the other hand, after a dispassionate, calm, full, and fair 
consideration of all the circumstances and conditions bearing upon 
the making of the statements, you believe them to be voluntary in 
their nature, then you will accept them as evidence; you will con¬ 
sider them, give to them that weight which, in view of the other 
evidence in the case, you believe them to be entitled to. 

It may be that you will find the so-called oral confession volun¬ 
tary; the written confession not voluntary, or vice versa. The cir¬ 
cumstances may be somewhat different as to one or the other. I 
am not suggesting what your finding should be, but you will con¬ 
sider them separately in regard to the distinguishing features as to 
the particular statement, and of course consider the combination of 
circumstances which may relate to both of them, and after looking 
at it fairly and impartially, reject one or the other or both if you 
find them to be involuntary. Accept one or the other or both, as 
you find the facts to be, if those facts do tend in your opinion reason¬ 
ably to support their voluntary nature. 

One word further as to the written confession. If you do reject 
the written confession as involuntary, then without it the evidence 
will not suffice to establish the crime of Murder in the First Degree, 
and I therefore instruct you, if you so reject that written confession, 
not to convict the defendant of murder in the first degree. 

In the absence of the confessions, either oral or written, or both, 
the evidence in the case tending to prove that the defendant McAffee 
killed Mrs. Anderson is wholly of a circumstantial nature. That 
being so, if you disregard the confessions as involuntary, that 

102 is, both of them, because they both contain the statement that 
he did kill—if you disregard them as involuntary, then the 

evidence upon which you consider guilt is of a circumstantial nature, 
and if, therefore, there seems to be any reasonable theory at all con¬ 
sistent with the defendant’s innocence you will give him the benefit 
thereof and acquit him, or unless you find the evidence so strongly 
points to guilt as to exclude every reasonable theory of the defend¬ 
ant’s innocence, you will not convict him but will give him the 
benefit of the doubt which will thus arise, and acquit him. 

Again, a motive, that is, the cause or reason which actuates one 
to the commission of crime, is not an element of the offense and need 
not be proven by the Government. However, it is an important 
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item of evidence. It has its weight if a clear motive is proved for 
the commission of a crime; and if it should appear that there was 
no motive for the defendant, no evidence of any motive for the 
defendant to have killed Mrs. Anderson, you would nave a right to and 
should consider the absence of a motive as favorable to him and 
to his innocence in the matter. 

If the written confession is accepted by you as voluntary, it is 
argued by Government counsel that there appears a clear motive of 
jealousy as actuating the affair; but without that written confession 
containing those statements upon which the contention of jealousy 
is argued, there would be no evidence of such a motive, and, hence, 
in considering the case in disregard of that written confession it 
would necessarily be without evidence of a motive, and you would 
have a right to consider its absence as bearing upon the weight of 
the evidence, bearing upon the question of the defendant’s guilt. 

Now, generally speaking, you understand that you look to the 
evidence, the sworn testimony of the witnesses, as it is given here in 
court from the witness stand. You of course are not obliged to take 
each witness’ testimony at its face value. You are here as twelve 
men of experience in human affairs for the very purpose of judging 
what weight should be given to the evidence of each witness. 
103 It is your very function as jurors to discriminate and to deter¬ 
mine as to each witness the particular weight which you will 
give to that witness’ testimony. Your function, your solemn duty, 
is to search for the truth wherever it may be found within the four 
corners of the evidence. You do it by assessing at its true value, 
according to your best judgment, in the light of all the other evidence 
in the case, the particular weight to be given to the evidence of each 
witness. 

Of course you will consider the interest or lack of interest which a 
witness may have in the giving of his testimony as determining 
whether or not it has led him to distort or falsify the evidence. If 
you find a witness has wilfully testified falsely to some material fact 
about which he could not be reasonably mistaken, you have the right 
to reject all his testimony upon the theory that if he is false in one 
thing he is false in all. But it is not always so that a witness is 
completely false in his testimony. He may be false in one thing, and 
yet be telling you the truth as to another thing; and as it is the truth 
that you are seeking, you will accept it where you find it, rejecting 
only that which you believe to be false. 

Needless to say, the defendant has a very vital interest in the 
outcome of the case, and you have a right to consider that in review¬ 
ing his testimony or any statements that he has made, giving to it 
such weight and only such weight, if any, as in your judgment it is 
entitled to, in view of the other evidence in the case. 

Use your honest judgment, your experience and knowledge of 
human nature. View all these things calmly and dispassionately 
with a determination to reason them out fairly and impartially, to 
find the truth; and having found the truth, to reflect it in your 
verdict. When you have done that you will have faithfully carried 
out the solemn oath which you have taken to well and truly try the 
case and a true verdict render according to the evidence. 
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The jury thereupon retired. At approximately two and one- 
quarter hours later, the jury reported back to the court that 

104 it desired further instructions on premeditation and reasonable 
doubt. Thereupon, the Court further instructed the jury as 

follows: 

The Court. Now, as to premeditation, that is one of the elements 
that is peculiar to murder in the first degree. It is one of the two 
elements which distinguish murder in the first degree from murder 
in the second degree. Its meaning is this: Premeditation is the 
formation of the positive, definite intent to kill. In other words, 
it is the formation of the idea, the thought, and the design to kill. 
It must be specific; that is, it must be an actual thought, idea, and 
design to kill present in the mind of the defendant. Premeditation, 
of itself, is not a thing that may take any particular length of time. 
It may be as quick as thought itself. You realize, of course, how 
quickly a thought, a definite idea, may come into one’s mind. So 
that it does not necessarily comprehend consideration or reflection, or 
any of those things. It merely comprehends the actual definite, 
positive formation of the intent to kill. 

As I indicated, premeditation is not of itself sufficient. After there 
is a formation of the intent to kill, it must be deliberated upon; that 
is, it must be given consideration: it must be given second thought, 
turned over in one’s mind and reflected upon. That is deliberation. 
I assume from the fact that you have not asked for any further 
explanation of deliberation, it is unnecessary for me to elaborate 
upon that. 

I simply repeat that premeditation, as I now explain it to you, is 
one of the elements essential to murder in the first degree which you 
must find exists beyond a reasonable doubt. Along with it there 
always follows the question as to whether or not after premeditation, 
after the formation of the design to kill, it has been deliberated upon. 
The two are coupled together in that respect as to murder in the first 
degree. Of course they must both be established beyond a reasonable 
doubt. 

Now, you ask me to explain further the term “reasonable doubt.” 
As I have said to you, it is necessary before you convict that 

105 you find the particular offense of which you convict is estab¬ 
lished beyond a reasonable doubt. In other words, you must 

find that the particular elements which constitute that offense are 
each and all established beyond a reasonable doubt. 

I have told you that a reasonable doubt is a doubt based upon 
reason. It is such a doubt as, after a full and fair consideration of 
all the evidence by a juror, it leaves his mind in that state of uncer¬ 
tainty and indecision as that he is unable to say he has an abiding 
conviction of the defendant’s guilt. An abiding conviction of guilt is 
a settled conviction, a settled judgment and feeling that the defendant 
is guilty. It is that state of mind which, if a juror should return his 
thoughts to the question as to whether or not the defendant was guilty, 
would leave him sufficiently convinced of guilt so that the action he has 
taken in joining in the conviction of the defendant would again be 
approved by his conscience and judgment: he would feel that he had 
done the right thing according to the evidence and the law. 
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As I have said, as a reasonable doubt is a doubt based upon reason, 
it necessarily follows that it is not a doubt which arises through some 
whim or fancy, based upon mere imagination or conjecture. It must 
be based upon reason—reason which is approved by your judgment, 
which satisfies the juror in his own mind that there is a doubt for 
which he can in his own conscience answer himself and satisfy 
himself that there does exist a reason which creates a doubtful sit¬ 
uation in his own mind and will not justify him in joining in a 
conviction. 

Now, I have said that each element of the offense must be estab¬ 
lished to the satisfaction of the jury beyond a reasonable doubt. But 
that does not mean that every separate and single item of testimony 
which goes to make up the whole proof of the case must be established 
beyond a reasonable doubt. In the course of the taking of testimony 
there are innumerable facts which are touched upon in the witnesses’ 
testimony. Those are mere items of evidence. They are not of 
themselves the elements of the offense. They do not have to 
106 each and all be established beyond a reasonable doubt. It is 
only the elements of the offense; such, for instance, as in murder 
in the first degree, which has the element of malice, the element of 

{ iremeditation, the element of deliberation. Those are elements pecu- 
iar to murder in the first degree. They must be established to your 
satisfaction beyond a reasonable doubt by the whole aggregate of the 
evidence. The force of it all must convince you beyond a reasonable 
doubt; not the force of each and every little item of evidence, but the 
weight of it all must convince vou beyond a reasonable doubt that 
each and every element of the offense is established. 

That is the distinction between proof of individual facts and the 
establishment of elements going to make up the offense. One may 
be proved beyond a reasonable doubt.; the other must be established 
beyond a reasonable doubt by the whole of the evidence. 

I think that is about all I can say. Do you think that will be 
helpful to you? Retire and see if that is satisfactory. If it is not, 
you will let me know, and I will try to make it plainer. 

After four more hours, during which dinner had intervened, the 
jury reported back that it had agreed upon a verdict, and that its 
verdict was that the defendant was guilty of murder in the first 
degree. 

The foregoing is the substance of all the testimony bearing upon 
the exceptions herein reserved on behalf of the defendant. 

The attorneys for the parties desiring certain parts of the testi¬ 
mony reduced to the exact words of the witnesses, and desiring other 
portions of the record reduced to the exact language, and the Court 
approving, the same is allowed. 

Thereupon, as all of said exceptions were duly entered upon the 
minutes of the Court, before the jury retired to consider of its verdict, 
and because the matters and things herein recited are not matters of 
record, in order to make the same a part of the record herein, which 
is hereby ordered, so that the defendant may have his case reviewed 
on appeal, the defendant, by his attorney, moves the Court to 
107 sign and seal this, his bill of exceptions, to have the same force 
and effect as if each and every one of said exceptions had been 
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separately signed and sealed which motion is granted by the Court; 
and thereupon the defendant tenders this, his bill of exceptions ? and 
requests the Court to sign and seal the same, which is accordingly 
done, nunc pro tunc, this 26th day of July, 1939. 

James M. Proctor, Justice. 

Settlement by the Court of the foregoing Bill of Exceptions is 
hereby consented to. 

Robert I. Miller, 

Robert I. Miller, 

Joseph A. McMenamin, 

Joseph A. McMenamin, 

Attorneys for Defendant. 
David A. Pine, 

David A. Pine, 

United States Attorney. 
William Hitz, 

William Hitz, 

Assistant United States Attorney. 
CnARLES B. Murray, 

Charles B. Murray, 

Assistant United States Attorney. 
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statement of the case 

This case is on appeal for the second time, the conviction in 
the first trial having been reversed by this Court in its order 
and opinion of March 25,1939. The second trial, held in June 
1939, also resulted in a verdict of guilty of murder in the first- 
degree, and from the consequent sentence of death this appeal 
is now taken. The questions now raised are somewhat simi¬ 
lar, but a slight change in the fact situation makes some dis¬ 
cussion necessary of at least one point, that is, the confession 
of the defendant. 

The facts, generally stated, are similar to those disclosed by 
the testimony at the first trial. Mrs. Henrietta B. Anderson, 
an employee of the Veterans’ Administration, lived in an apart¬ 
ment at 1633 L Street Northwest, Washington, District of 
Columbia. The defendant was a janitor in the apartment 
building. At about six o’clock on the afternoon of Sunday, 
August 22, 1937, Mrs. Anderson’s body was discovered in her 
apartment by her niece. The back of her head had been crushed 
by blows inflicted by some hard, blunt instrument, delivered 
(in the opinion of the Deputy Coroner who later examined the 

(l) 
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body) by someone who stood facing Mrs. Anderson as he de¬ 
livered the blows. Examination by the coroner revealed that 
Mrs. Anderson had been intoxicated just before her death. 
Friends summoned by the niece went immediately to the base¬ 
ment quarters where the defendant lived, and found him in a 
drunken sleep. The police were notified and arrived shortly 
thereafter, and took the defendant to the precinct station house. 
There the defendant, though drunk, was able to give answers 
to questions which the officers put to him, and make to the 
officers statements which caused the officers to go to various 
parts of the City. At about five o’clock in the morning the 
defendant was taken from the cell in the Third Precinct to a 
room upstairs, and there he was accused by one of the three 
officers present of giving misleading information, and the officer 
then for the first time accused the defendant himself of the 
murder, whereupon the defendant buried his head in his hands 
and said he did kill Mrs. Anderson, and said also that he wanted 
to kill himself, and tried to obtain a gun from one of the officers. 

He was then questioned about the details, and he stated 
that he had killed Mrs. Anderson with the iron he used on 
the furnace, and told the officers that if they would take him 
to the house he would show it to them (R. 38). He was then 
taken to the house and he took from the furnace the shaker, 
which was on it. This shaker was free of dust, in contrast 
with the furnace itself, which was quite dusty. The defendant 
said that he had washed the furnace shaker, and took from 
the set tubs in the basement a cloth which he said he had 
used in washing the shaker. Scientific examination made later 
revealed that the shaker and the cloth both were covered with 
blood. Blood stains were found also upon the steps leading 
from the hall in the apartment house to the basement quarters, 
and upon the wall beside those steps, and on the door at the 
top of them. The trousers and other clothing of the defend¬ 
ant were blood-stained, as were the backs of his hands; and 
scrapings taken from under his fingernails contained blood. 

After the visit to the apartment house the defendant was 
taken to police headquarters, and there, about thirteen hours 
after the arrest, he made and signed a written confession 
(R. 49-52). 
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The foregoing is a general statement of the facts and is not 
intended as a comprehensive recital of all facts which may 
bear on particular questions in the case. Such facts will be 
set forth more fully later as they appear to be pertinent. 

THE QUESTIONS INVOLVED 

The appellant argues in his brief only two points: (1) That 
the confession was involuntary as a matter of law and should 
not have been submitted to the jury; and (2) That the Court 
should have directed an acquittal as to murder in the first 
degree. The appellee answers that the confession was not 
involuntary as a matter of law and the Court acted properly 
in submitting it to the jury, and furthermore that the Court 
properly instructed the jury in reference thereto; and that 
the evidence plainly raised a question of fact as to first de¬ 
gree murder, and that the trial Court therefore acted properly 
in submitting it to the jury. 

By his assignments of error, the appellant also raises the 
following questions: Whether the trial court erred in ad¬ 
mitting into evidence the testimony regarding fingernail scrap¬ 
ings; and Whether the trial Court erred in refusing certain 
prayers of defendant for instructions to the jury. These also 
will be briefly discussed in this brief. 

ARGUMENT 

I 

The evidence raised a question of fact whether the confession 
was voluntary; hence the trial court acted properly in sub¬ 
mitting it to the jury 

Appellant contends that the confession was improperly ad¬ 
mitted in evidence because it was involuntarily made. This 
same contention was made in the former appeal, but this 
Court held that the trial Judge acted properly in submitting 
the confession to the jury. That decision is controlling in this 
appeal unless it appear that the facts in the second trial were 
so different as to call for a different application of the rules of 
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law involved. For the assistance of the Court, counsel for 
the appellee will here set forth new facts brought out in the 
second trial which might appear to have some bearing on the 
question of the voluntariness of the confession. These facts, 
while not vouched for as a comprehensive statement of all the 
facts which might be considered pertinent, are believed by 
counsel to be the ones most worthy of mention. 

(1) After the defendant had been taken to the police sta¬ 
tion, the niece of Mrs. Anderson was also escorted there by 
police officers. While she was there, the defendant was 
brought from one room to another, and passed by her. The 
officers took the defendant into a room across from the wit¬ 
ness and closed the door. As defendant passed by, the niece 
testified defendant was still arguing with them. He was 
arguing that he did not do it, and asking why they were hold¬ 
ing him, and he wanted them to let him go. “Defendant was 
not protesting in any way about receiving ill treatment at 
that time. While witness was sitting outside the room, she 
could hear a murmur of voices and defendant raised his voice 
very high. He was threatening and he was using bad lan¬ 
guage—calling them names. He was calling the detectives 
names. They told defendant if he called them another name 
they would have to smack him. Asked to repeat her answer, 
witness replied that one detective in the room told him if 
Major did not stop calling them such names he would have to 
smack him. Witness does not know which detective it was. 
Witness recalls that just before that was said to defendant, 
defendant called the detective an awful name. These occur¬ 
rences took place at Number Three Precinct, on K Street, at 
around eleven or eleven-thirty o’clock, witness would say” 
(R. 18). 

(2) Another witness, Mrs. Balas, testified that on the morn¬ 
ing following the murder, at about fifteen minutes before six 
o’clock, the officers brought the defendant to the back door 
of witness’ house, and defendant had a big smile on his face, 
and said to witness: “Good morning, madam.” One of the 
officers, in the defendant’s hearing, told witness that the de¬ 
fendant had said he had been arguing with Mrs. Anderson out¬ 
side 1633 L Street the afternoon before, and that witness had 
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heard them, and to this witness replied: “He is a damn liar”; 
and defendant made no response (R. 21). 

(3) Witness Jack Richards for the government testified that 
he was in the hallway of the apartment house when the offi¬ 
cers took the defendant into Mrs. Anderson’s apartment. 
“Defendant requested that he be let in to see what was 
wrong. They opened the door, and he started in. They went 
to the door and there was a slight commotion. Witness does 
not know exactly what happened. Witness heard something 
behind the door. Witness could not see. The door was half 
way open, and they were behind the door. They went on in 
there, and shut the door and witness couldn’t go in. * * * 
On cross examination * * * Questioned whether he had 
not at the morgue testified T don’t know whether he was hit 
or pushed or whether he fell. I couldn’t see behind the door. 
But there was some sound like someone was struck,’ witness 
testified that there was noise and there was some commotion 
like someone on the floor, but witness did not see anything” 
(R. 24.) On this same point, one of the officers, Officer Mar¬ 
tin, testified (R. 26): “Defendant sat in the room with the 
body. He kept insisting that she wasn’t dead, and said T love 
that white woman.’ He said this probably a dozen times or 
more. Defendant was cursing quite a lot. Several times de¬ 
fendant attempted to get out of the chair and go over to the 
body; several times, when told, he would sit down again, but 
once or twice, he wouldn’t sit down, and was pushed down, 
very lightly.” 

(4) Officer Meshkoff testified that he went down into the 
basement quarters of the apartment with the defendant while 
the latter put on his trousers preparatory to going to the 
station house, and on that occasion the defendant said: “I love 
that woman, but she was going out with another white man, 
or a couple of white men, one short and one fat one” and he 
said they must have killed her (R. 28). 

(5) After the defendant had given the officers information 
about one Moran, and Moran was brought into the precinct 
by the officers and identified by the defendant as a friend of 
Mrs. Anderson, the officers left the precinct. They returned 
about fifteen or twenty minutes before five o’clock on Monday 
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morning. Then the following occurred, according to the testi¬ 
mony of one of those officers, William V. Christian: “Witness 
had other prisoners in the cell block. Witness was talking 
with these other prisoners when defendant asked witness about 
his trousers. Witness said to defendant ‘You will get your 
trousers when we have the truth.’ Defendant was taken out 
of the cell block and defendant, witness and detectives Shimon 
and Britton went to the second floor rear in the detectives’ 
room, where defendant was questioned. Sergeant Dalglish 
was out to get a cup of coffee, and he returned, and that is 
when defendant stated he had committed the crime and 
grabbed for witness’s gun and said he wanted to kill himself 
and kept on trying to get the gun. Witness said to defendant 
‘No, all you do is keep on telling the truth.’ Then defendant 
went on telling how he had struck the woman over the head 
with a crowbar, * * *” (R. 39). 

Of these facts, counsel for the appellant mentions, in sup¬ 
port of his argument that the confession should not have been 
submitted to the jury, only the evidence of an apparent at¬ 
tempted suicide by the appellant immediately after making 
his oral confession. In his brief (P. 6), appellant states that 
“No man in his right mind attempts to commit suicide. A 
man in such a mental state could not execute a valid and law¬ 
ful will or a contract.” These statements are mere conclu¬ 
sions of fact arrived at by counsel for the appellant, and are 
not principles of law. In this case the defendant’s statement 
that he wished to take his life, and his apparent attempt to 
obtain the officer’s pistol, themselves raise questions of fact as 
to their genuineness. Granted they were genuine, then re¬ 
morse for unjustifiable and brutal murder furnishes as plau¬ 
sible a motive as any other that could be suggested. Motives 
for suicide are almost as numerous as suicides; and what 
motivated a given suicide is a question of fact. In any event 
the defendant’s mental and emotional state at and about the 
time of the making of his confession and the meaning and 
significance thereof were for the jury to judge from all the 
evidence in the case, including the particular evidence men¬ 
tioned by the appellant in his brief. 
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It accordingly appears that the testimony at the second 
trial was substantially the same as that given at the first, 
and that no new facts were testified to which would take the 
case out of the rule applied by this Court in the former appeal, 
that a trial Judge should submit a confession to the jury 
w’here it appears that there is evidence from which such 
confession might be held to be voluntary. 

II 

The trial court acted properly in not taking from the jury 
the question of murder in the first degree 

Following this Court’s decision in the former appeal, the 
trial Court in the trial now on appeal instructed the jury they; 
could not convict the defendant of murder in the first degree 
unless they accepted as voluntary the confession of the de¬ 
fendant. The appellant now contends the trial court should 
have directed a verdict of not guilty as to first degree murder 
because of the evidence in the case that the defendant was 
drunk. 

The evidence of intoxication at particular times was some¬ 
what conflicting, even among the government witnesses. Most 
of the testimony for the government indicated that the de¬ 
fendant was not very drunk before the murder but was very 
drunk afterwards. It was possible for this to have occurred. 
Witness the blood stains on an empty whiskey bottle found in 
defendant’s quarters after the murder. Testimony of the 
coroner (R. 29). 

However, even if all the evidence in the case indicated that 
the defendant was drunk (provided, of course, it did not go to 
the point of preventing locomotion), still the question whether 
he could, and therefore did, form a purpose to kill and then 
deliberate and premeditate thereon, was a question of fact. 
The question was not, Was he drunk? but, How drunk was he? 

The Sabens case, 40 App. D. C. 440, does not support the 
appellant’s contention. In that case the trial Court refused 
to leave to the jury the question whether the defendant be¬ 
cause of intoxication was incapable of deliberation and pre- 


s 

meditation, and the conviction was reversed because the trial 
court denied a prayer for instruction which would have done 
that. That very prayer was granted by the trial Court in this 
case (R. 55), was read to the jury by counsel for defendant, and 
was adopted by the Court in its instruction to the jury; and, 
in addition, the Court, in its instruction to the jury, said the 
following (R. 62): “Now, if one is so overcome by alcohol 
as that his mind is so far affected as to render him incapable 
of thought sufficient to premeditate and deliberate, there would 
necessarily be lacking those elements which are necessary to 
support the crime of murder in the first degree.” The issue, 
therefore, whether the defendant’s drunkenness did deprive him 
of the requisite mental faculty, was clearly left with the jury. 
The statement in the appellant’s brief that “the testimony 
showed that the defendant was in such an intoxicated condi¬ 
tion that he could not premeditate and deliberate” is of course 
incorrect in a legal discussion, because only a jury can say 
what evidence shows. 

HI 

The evidence of fingernail scrapings was properly admitted 

In his third assignment of error the appellant raises this 
point, although it is not discussed in his brief. The record 
(P. 30) shows that the objection made to this evidence in the 
trial below was on the ground that it made the defendant a 
witness against himself. While by no means conceding this 
would be true even if done over the objection of the defendant 
at the time, the appellee says that the record (30, 31, and 35) 
plainly shows that it was done with his full consent. 

IV 

The instruction to the jury was proper 

The remaining Assignments of Error, numbered Four to Ten 
inclusive, question the trial court’s action in refusing certain 
requested instructions to the jury. While these, too, are not 
argued in the brief, they will be dealt with here briefly. 

The first prayer denied was Prayer No. 4 (R. 56). This 
prayer instructed the jury on circumstantial evidence; but 
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it began with the statement that “the evidence herein is 
circumstantial.” For that reason it was rejected, and the 
Court gave the same instruction with the preface that if the 
confessions, oral and written, were rejected by the jury, the 
remaining evidence was circumstantial (R. 64). 

Assignment of Error No. Five deals with prayer No. 8. It 
is confusing, and from it the jury might get the impression 
that if it entertained a doubt as to first degree murder, its 
verdict should be manslaughter. The situation is much more 
accurately and fully treated in the Court’s instruction to the 
jury (R. 60-61). 

Assignment No. Six has reference to Prayer No. 9, which was 
refused. A comparison of this prayer (R. 56) with the Court’s 
instruction will show that the jury was properly instructed 
on the point. The Court stated that “if it should appear that 
there was no motive for the defendant, no evidence of any 
motive for the defendant to have killed Mrs. Anderson, you 
would have a right to and should consider the absence of a 
motive as favorable to him and to his innocence in the matter” 
(R. 65). 

Assignment No. Seven says the Court erred in refusing 
Prayer No. 14. This prayer confuses the insanity and drunk¬ 
enness defenses. The precise prayer was refused in the first 
trial of this case. 

Assignment No. Eight, dealing with Prayer No. 15, raises 
the point that the trial judge should have instructed the jury 
on the doctrine of irresistible impulse. There was no evi¬ 
dence to support such a charge. 

Assignments Nine and Ten, dealing with Prayers Nos. 17 
and 18. both raise the point that the Court erred in not in- 
strucing the jury that drunkenness negatives implied malice. 
Such instructions would be incorrect. Bishop v. U. <$., — 
App. D. C. —, decided Oct. 23, 1939. No. 7288. 

CONCLUSION 

It is respectfully submitted that the evidence which the 
jury heard was properly admitted; that the jury was fully 
and accurately instructed on the law applicable to the case; 
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that the verdict was fully supported by the evidence; and that 
the conviction should be affirmed. 

Respectfully submitted. 

David A. Pine, 

United States Attorney, 
Charles B. Murray, 

William Hitz, 

Assistant United States Attorneys, 

Attorneys for Appellee. 
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